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JUDGMENT - BEST 


Judgment - Best 


( °°. United States (istrict Court 


id States of America vs. 


cis ee tev Soll ale hn ape oil _ SOUT HERN DISTRICT OF NEW YORK 
EARL BEST 
i Mes ai dl era eee a aon OOCKET NO. oe 
RT pe Re PEE aE Doe ST eAtS Sim bons SoBe pace Lin BRS 
JUDG MENTEANDZ eh e=C ese VCOMMITIMENTZORDE 
In the presence of the attorney for the qovercment, ; 7 MONTH 
the defendant appeared in } person on this dats January 13, 1976 


1__Jj WITHOUT COUNSEL ‘However the court advised defendant of sight to counsel and asked whether defendant desired to 
‘ have counsel appointed by the court and the defendant thereupon waived assistance of oom, 


VICTOR _, I SIs i i ak a hs — 


LX WITH COUNSEL © t______} 

: Swe ~ (Name of found 

t__) GUILTY, and the court being satisfied that t } NOLO CONTENDERE, i ; j NOT GUILTY 
there is a factual basis for the plea, BAG ie ed 


UJ NOT GUILTY. Defendant is discharged 


¢ 


There being 2ARRRE/ verdict of | 
ee ee _ Ree iv 


Defendant has been convicted as charged of the offense(s) of unlawfully, wilfully and knowin agis did 


enter the Manufacturer's Hanover Trust Company, a bank the Sopoers of 
which were, insured. by. the F..D.1.C.,, with intent to, commit,a felony, ~affecting 


“such: bank,: “namely, : to. take, “by: -intimidation,. money. “belonging to, in the care, 

““eustody,” ‘control, “pdnagment ‘and'possession of ‘said’ ‘bank; ''*(Title 18, Sections 
_2113(a) and 2 USG. ) and conspiracy so. to ‘do. (Title. ‘18; ‘Section 371 USG:'}2 

© etd MWe DIGS LOT WIT. CPPS HOG ght eee ee AMET ae ‘charged ‘in two ‘counts. 77333 


$: 2 grads ds: vi S83 MIT Sess eh oa te TSP WW. 8! 
Stoo: Manrede see get ee ear om t tanita tetvis thu: su cust tom (BY 49 : 
_ *eenabiast a ae vite sates ate wtNis eile Yea! ‘ow a aSs*: 1m * Ves tz} : UTAG2 39 ; 


BEST COPY AVAILABLE 


Judgment - Best 


The court asked whether defendant had ‘anything to ‘Say why judgment should not be pronounced. Becaus> no sufficient cause to the contrary 
was “shown, or appeared to the court, the-court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is 
hereby committed to the custody of the Attorney General or his authorized representative for:imprisonment for a | ee | 


TWELVE (12) YEARS on count 2, FIVE ¢5) YEARS on count 1. Sentences impcse 
on counts l and 2 to run concurrently with each other, os eat 
Pursuant to the poovisions of Sectioa 4208(a)(2) of Title 18, U.S. Code, 


defendant shall become eligible for mers at such time as the Board of 
Parole may determine. 
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90 buisvileb tachasisd | 


no lssaqs baton Irsinsto 
SB _— ; 


te 2h ees a shiahai 


In addition to the specia! conditions of probation. imposed above, it is hereby ordered that the general tonditions oftgrobation set out on the, ? 
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce of extend the period of probation, and at; 


any time during the proba.'on period of within a maximum probation period of five years permitted by law, may mh and eh 
probation fora violationoc rng during the probation period. ___ __ cadens tihaittna uiianasY OR % ave wily stseeds 


~ 
a 
- 


| 
e court orders commitment to the custody of sib sigan: General and escammends, . Pea ie ae pasa 
o* 3°. 31M AIS! ise < * miagouL ote es Seis 3s. VQ: Lensese2s 6 Ow +i If ottiered that the Click deliver 
Fr Ele * a certified copy of this judgment 
P and commitment to the U.S. Mar- 
: shal or other qualified officer. 
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cosy z SS PILES 
US. District Judge “F> , JAN 12 1978 


US. Magistrate * 
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Judgment - Bryant 


United States { .strict Court: 


, SOUTHERN DISTRICT OF NEW YORE 


er eee ee 
vo 


FMM iEME 


erf ATR 
In the presence of the attorney for the government ' 
the defendant appeared in person on this date January 13, 1976: 
i353 WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant Ceslred t 
tive counsel appointed by the court and the defendant thereupon waived assistance of counsel... - 


LX) WITH COUNSEL t_— DANIEL _MURPHY, ESQ., 


— — — ee ee eee eee ee 


“(Name of sonal “pon ae 


L__} GUILTY, and the court being satisfied that L___JNOLOCONTENDERE, t__{NOTGUILTY - . 
there is a factual basis for the plea, . ae 


tJ NOT GUILTY. Defendant is discharged 


XyGuiity. — era Pie er rae 


e°® 
' 


There being a Sxxting/ verdict of . 


Defendant has been convicted as charged of the offense(s) of. unlawfully, wilfully and ete se did 
enter the Manufacturer's Hanover Trus+ Company, a bank the deposits of 


DGMENT «(<< ‘which were. ‘insured by the F.D. I..C., -with’ intent: to” ‘commit a felony, affecting j 


G Big *. 


suo mart} 


son such bank,. (snamely, “1 “to take). ‘by intimidation,” macaey* “belonging to, in the om 
custody, control, management. and. possession "ot" Said. bank.) (Title : 185: Sectic 
2113 (a): and'2 ‘usc. =) ‘anid: “conspiracy” so 'to|do,. A(Title- 18, Seétion, 371¥USC#)3 


sitio pis redsnq 3 8 Rismastim= of? sas: igharged : ‘in two'¢ounts . . 70 
sateebiase 3 9ae'a to" hatte ipa = ‘erent m #29387 


Judgment - Bryant 


or 


aft witb: The court asked whether defendant had any thing to"say ‘why judgment should not be pronounced. “Because no sufficient Cause te she contra 
- gioves Sta |: was Shown, of appeared to, the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defenda 
eera committed to the custody of the Attorney General or his authorized representative for imprisonmient for a period 
TWELVE (12) YEARS on count 2, FIVE (5) YEARS on count 1. ‘Sentences impos = 
on counts land 2 to run concurrently with each o* sr. 


Pursuant to the provisions of Section 4208(a)(2) of Title 18, U.S. Code, 
defendant shall become eligible for parole at such time as the Beard of 
Parole ‘may determine, 


The Couxt: oon ee defendant for sentencing ian the — 


= vere sre cm © [AUTH me oe ew ee a. er 


i Adult Offecder Act and found him to be ineligible, 
LONDITIONS rawollot -: Ieomtimaw) bas ioamghel cidtiw oft botuaas9 sved I 
OF * | © oe ‘ 

AOBATION | _. = I bowvilsb insbraisd 


nlite ne Ise4e bslon tisonstsd 


_fo boersiar tesbasted 


el re et et 10 nsueei sisbacM 
ODITIONAL = ; 
GNDITIONS In addition to the special conditions of probation iinet! it ts nsstuirenbinad thatthe Sataarepearbittes’ of SuButens set out on: 
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and 


OF any time during the probation period or within a muximum probation period of five years — by law, may Issue panic and revc 
ROBATION -} - probation for a violation occurring during the probation period. _.. .. ~-.-. bai9vusd fesbuzis 


The court orders'comimitment to the. custody of the Attor ney General and. Asecommends, _ paca 


insavimuNod Sra um yuul ¢ dei.' ati Yo Yqes be? Mins ce LK wea Rie Helder deliver 


: : . a certified copy of ~ iss judgment 
a een vee . te commitment to the US. Mar- 
: ee ; ‘ shal or other qualified officer. 
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BEST'S MOTION FCA SUPPRESSIUN 


Best's Motion for Suppression 


UNITED STATES DISTRICT CouURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


~against- MOTI Q N 
fied 75 Cr, 436 (1.B.C.) 


STANLEY SIMPSON, JOHN OLIVER BRYANT, 
and EARL BEST, 


Defendants. 


NOW COMES THE DEFENDANT, by his counsel, and moves this 
Court pursuant to Rule 41(f), F,R.Cr.P., for the suppression of 
the following evidence: | 

m. A note taken from the actual possession of the 
defendant, Earl Best ; ; 

b) <A dummy hand grenade taken from the actual pos- 
session of the defendant, Bryant, and from the construc- 
tive possession of his co-conspirator, Best; and 

c) A statement made by the defendant, Best, after 


he was arrested. 


Best's Motion for Suppression 
The grounds upon which the defendants' motion should be 


rer are the unlawful arrest of the defendants, Best and Bryant 


the illegal and unconstitutional search ‘a the defendants Best and | 


Bryant, and that the statement of the defendant Best was the pro- 


duct of the unlawful arrest and subsequent unlawful detention, 
In support of his motion, the defendant submits herewith 
he appended affidavit of Elliot A, Taikeff, Esq,, sworn to the 


2ist day of May, 1975 and a memorandum of the same date.. 


Yours, etc. 


ELLIOT A. TAIKEFF 

Attorney for Defendant Best 
335 Broadway (Suite 1214) 
New York City 10013 

Tel. No. (212) BE3-3332 


Dated: New York City 
May 21, 1975 


John P. Flannery, II,-Esq, 
Assistunt United States Attorney 


Morton J. Turchin, Esq, 
Attcrney for Defendant Simpson 


Allen S. Stim, Esq, 
Attorney for Defendant Sesnae 


Best's Motion for Suppression 


om STATES DISTRICT COURT 
is SOUTHERN DISTRICT OF NEW YORK 


NITED STATES OF AMERICA 
-~against- 
STANLEY SIMPSON, JOHN CLIVER BRYANT, 


and NARI BEST, 


Defendants, 


tate of New York ) 


) 
ounty of New York) 
ELLIOT A. TAIKEFF , ESQ., being duly sworn, deposes and Says 


1. I am the attorney for the defendant Earl Best. I oie 
y"* this affidavit in Support of the defendant's motion to suppress 
ertain physical evidence and a statement made -to the RES OF more 
pecifically’ described in the attached motion, 
The allegations of fact rela‘ing to the events of 
April 24, 1975 contained herein are based upon information and be- 
ief. The sources of this information are Assistant United States 


eee John P, Flannery, II and the defendant, Earl Best, 


| EST COPY Avan 


Best's Motion for Suppression 


3.) According to Mr. Flannery, the three defendants werr. 


bserved by New York City Police Officers on lower Fifth Avenue on 

pril 24, 1975, Simpson was the driver of an automobile which was 
arked near 156 Fifth Avenue at which is located a branch of the 
emical Jank, Bryan* went inside the bank while Best waited ; 

he car speaking to Simpson. Afte~- a while, Best went to the corne 


rom which a pefsca’ would have a view of the bank, Bryant emerged 


rom the bank ond exchanged a hand signal with. Best, Bryant retin 


Best and proceeded north on Fifth Avenue on foot. Simpson remaine 
in the car which did not inove, Bryant and Best went to 200 Fifth 
Avenue where a branch of the Chase Manhattan Bank is located. The 
remained outside the bank together for approximately five minutes 
and then walked south again, along Fifth Avenue, At alias iia 
that time, Simpson drove the car further south on Fifth Avenue 
from approximately 20th Street to 19th Street, Bryant and Best 
walked to 130 Fifth Avenue where a branch of the Manufacturer's 
Hanover Trust is located and both entered, In the bank, Bryant ha 
a brief date teaitetnis with a guard in which he inquired whether the 
guard had Seen his child and Best changed a $5.00 bill. Bryant an 
Best were arrebted shortly after they left the bank, The arrestin 
officers had neither a warrant for their arrest nor a warrant to 
search them, At the time of their arrests, " Bryant was found to be 
carrying a dummy hand grenade and Best was in possession of a note 
the text of which is j-. found on’ page 2 (paragraph 3) of the com- 
Plaint upoa which, the defendants were arraigned before the vaited 
States Magistrate... Following his arrest, Best made a confeseien | 


to the Police. | 


-——-- . — 


Best's Motion for Suppression 


4. ‘According to Best, he and Bryant had agreed to rob a 
bank by using the note and the dummy hand grenade. Bryant possessad 
the dummy hand grenade’ with Best's knowledge and in conformity wit 
their ecaspiratorial Plan. In furtherance cf their plan, they set 
out on April 24, 1974 to look for a bank at which they might exe- 
cute their plan, After his arrest, Best was gives the required 
Miranda warniae. Mr, Best made his confession to the police be- 


cause he believed that his apprehension meant‘that the "game was 


up" ” 


Sworn to before me the 21st 
day of May, 1975 . 


 vebecesgdilii ial 


Best's Motiof for Suppression 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 


UNITED STATES OF AMERICA 


-against- 


STANLEY SIMPSON, JOHN OLIVER BRYANT, 
and EARL BEST, 


Defendants. 


MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANT BEST'S MOTION TO 
SUPPRESS BOTH PHYSICAL EVIDENCE 

AND A STATEMENT - 


I 


Respectfully submitted, 


ELLIOT A. TAIKEFF 

Counsel for Defendant Best 
335 Broadway (Suite 1214) 
New York City 10013 

Tel. No. (212) BE3-3333 


Best's Motion for Suppression 


4 


The facts ere as stated in the accompanying affidavit of 


Elliot A, Taikeff, Esc, 
ARGUMENT 


Point I 


THE ARRESTS OF THE DEFENDANTS 

WAS WITHOUT PROBABLE CAUSE, 
THEREFORE, THE ITEMS SEIZED 

AND’ DEFENDANT BEST'S POST AR- 

REST STATEMENY MUST BE SUPPRESSED. 


Federal decisional law, since it establishes the minimal 
standards for the c-ns itutionality of searches and seizures, is 


applicable to a determination of the propriety of the arrests and 


searches in this case. However, since the warrantless arrests “— 


by state officers were not made ouveuent to any Federal statute, 
their constitutionality is controlled by New York State law. 
Urited States v, DiRe, 332 U.S. 581, 589 (1948); Johnson v, United 
States, 333 U.S.10, 15 (1948); United States v. Hou Wan Lee, 264 
F.Supp, 804, 807 (S.D.N.Y. 1967) (Mansfield, J,). 


Best's Motion for Suppression 

Upon the facts of this se, it is clear that the arrests 
and searches were made without probable cause, and, therefore, the 
items seized must be suppressed, Henry v, United States, 341 U.S, 
98 (1959); People v, Corrado, 22 N.Y.2d 308 (19°8). Furthermore, 


since defendant Best's Statement was the product of an unlawful 


arcest and detention, it must also be suppressed, Wong ‘Sun v;-United 


States, 371 U.S. 471 (1963). 


( 


CONCLUSION 


FOR TE ABOVE STATED REASONS ALL ITEMS 
SEIZED AS A RESULT OF THE ARRESTS, AND 
THE STATEMENT OF DEFENDANT BEST, SHOULD 


BE SUPPRESSED, 


Respectfully submitted, 


ELLIOT A. TAIKEFF 

Counse’? for Defendant Best 
335 Broadway (Suite 1214) 
New York City 10013 

Tel. No, (212) BE3-3333 


Dated: New York City 


May 21, 1975 | | = COPY aii 
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BRYANT'S MCTION FOR SUPPRESSION 


Bryant's Motion for enna 2Iel 


jo an oP V7 AY SPRL rp eae: ; PAL Pre lee thar. : 7) *. is ss Leese) 
REARS ere WOUNDS Sg SE ieee ses ot Bea Ske He GOES ace aes Bat 


is 73 EY Fog s 


Cage assigned to Hon, Irving Ben 
Cooper, U.S.D.I. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Indictment 75 Cr. 436. 


| UNITED STATES OF AMERICA, - 2 


STANLEY SIMPSON, JOHN OLIVER BRYANT, : NOTICE OF MOTION. - 
| end 2ASL ane. % se camactine di Ol 


-- Defendants. 
Fuso GN 
WAY 9 —— 


g b, of N. x: 

| "PLEASE TAKE Eee, that upon the sex erf*davit of 

ALLEN S, STIM, ESQ.; sworn to the 9th day of May, 1S75, and uper, 

! all of the *xhibits annexed thereto, and on all cf the p pleadings 

| and proceedings heretofore had herein, a motion stseil te brought o 

| behalf of the defendant JOHN OLIVER BRYANT, in tke United States 

! District Court for the Southern District of Kew York, at the 

| Courthouse located at Foley Squave, New York, ‘Kew York, ‘before the 

| Hon, Irving Ben Cooper, United States District Judge in Room 

2904 on the 20th day of May, 1975, at 10:00 o'clock in the fore- 
noon of that day ‘or at any other time therein when counsel can be 


| heard, for the following relief, to wit: 


ryar Motion for suppression 


' (A) For an order pursuant to Rule 41 (e)(2) FRCP, suppress 
' the use in evidence of items taken from the person of 
defendant JOHN OLIVER BRYANT _— hand granade) or from 
the person of any other defendant a:rested in his 
presence or together with him (notes allegedly taken from 
the person of defendant Earl Best), on the grounds that 
' such items were taken and seized as the result of an 
- wnlawful search and seizure and for a hearing in aid of 
. 8aid motion; and _ i teealer , He amare, vote, 


koh BE ee Cet 


'(B) For such other and further relief which to the Court 
may seem just and proper. 


Dated: May 9, 1975. 


PU etc, Py 
—, 
ALLEN 8, STIM" 
Attorney for defendant 
JOHN OLIVER BRYANT iH ie 
Office and P.O. Address 
29 Broadway 
New York, New York 10006 | 
Tel, (212) 952-1889 


re et = = rs uk wee PO PLO ae 

' os « YF Mood, SO > —e eis’ fon, an be AS tatty %, ra: De 

nae S tont = re phe pe eRe EDS LES? ome tac attest Lepem 4 or OS SO as 
fh SR Cid hr Oe eee pe aa > ; 


TO: Hon, Paul.J. Curran, | ; 
United States Attorney, Southern District of 
United States Courthouse Annex - a 
One St. Andrew's Plaza 
New York, New York 10007 


Morton J. Turchin, Esq. 
Attorney for ¢2fendant 
STANLEY SIMPSON ~~ 

60 East 42 Street 

‘New York, N.Y. 10017: 


Elliot A.. Taikeff, Esq, 
Attorney for defendant 
EARL BEST 
335 Broadway 

' New York, N.Y. 10013 . 


¢ 


¢ 


Motion for Suppression 


JUNITED STATES DISTRICT COURT 
|SOUTHERN DISTRICT OF NEW YORK 
Indictment 75 Cr. 436. 
lUNITED STATES OF AMERICA, ji oy 
die ATTORNEY'S AFFIDAVIT 

_-Vv- : ; 


STANLEY SIMPSON, JOHN OLIVER BFRYAhT, 
pand EAR’ BEST, 


Defendants. 


| STATE OF EW YORK. ): 
| counry ‘OF NEW YORK Sy 


ALLEN S. stIM, being duly S¥OER, deposes e-d seys: 


‘1. That I-am the attorney for the defenders JCEN OLIVER | 
[BRYANT, having. been assigned to represent him ptrsuant te the . 
| provisions of the Criminal Justice Act, and I em submitting this. 
Jeftidavit in support of the motion being brought on his behalf a 
lan order pursuant ' ‘to Rule ya (e)(£) FRCP suppressing the use in _ 
| evidence of any items taken from his possession or from the possess on 
ft anyone arrested together with him, on the ground that such ite 
were taken and seized as the result of an. unlawful search ced 


| seizure and for a hearing to be held in aid of said sina 


’ AO —~ 


on for Suppre “sion 


2. That 7 
sisi on or about May 2, °975, an indictment was returned 
ng two counts and naming ull of the above Named ‘dafentanke 


on-eath count. Count One charges the crime - -c. CONSPIRACY to 
violate the Federal Bank Robbery Statu‘%e ean 18, U.S.C, § 2113 ( J) 


f 
rom on or about the month of March 1975 aid up to the date of 


the indictment,in violation of Title 18, U.S.C. § 371. Count Tw 
e ° ° 


charges a substantive violation of Title 18; U.S.¢ § 2113 (a) and 
2 on Apri nes 
pril. eu, 1975 by entry into Manufacturers Hanover ‘Truat Co 


[a Federall In 
y Insured srsated by entry therein with the Selene of 


ip Feo pera dale cates Xe TS 3 2 nie 2 ae 
eer eC eee et pe | ey af EY stag Earn 
A , : = a. we" s, ae 


. ees 


‘i Juntawfully taking money y belonginc t .. 4n the control of, custody, 


l contz rol, penne and possessacn of said bank, 


ct ‘That on a May Sth, 19755 the defendants pled not guilty to” 
the. .charges set forth in said 4ndictment, a copy of which 
indictment is hereto annexed as Exhibit niece 


8. Tab pveviously , and on the 24th day of April, 1975; 
lthe defendants were arrested jn the vicinity, of the Menufacturer's | 
| Hanover trust Company at. 130 # rifth Avenue, New Yor®. N.Y. The next 
. l day they were arraigned before a Magistrate at the United States 
| Courthouse at Foley Square, New York, New York, £25 g-nexed hereto 
| and marked Exhibit "2" hereof is a Copy of ‘the complaint before. 


| said Magistrate. 


~ 
oe 


. a. As can be seen from examining the, complaint and from : 
| conversations with the Assistant United seaend attorney handling t is <i 
| case,,, it appears . that the defendants JOHN... OLIVER BRYAL.L and EARL. 
| BEST were arrested an the street ontside of Manufacturer's ses 


| Hanover Trust Company | Branch at 430 Fifth Avenue, New York, New 


* 


Bryant ¢. Motion for Suppression ys 
York after they had exited said’ bank, It 1° GIaimed that there was 


taken from the defendant JOHN OLIVER BRYANT @ dummy hand grenade: ) | 
and from the defendant EARL BEST two notes,' the contents of which» ; 
are set forth in the complaint hereto annexed. I am informed by th 
assistant United jtates Attorney “that no visible attempt was made to 
rob the: ‘bank, by the defendants and that the. items. taken from the, 
defendants JOHN OLXVER BRYA ANT and EARL BEST were in their pockets. 
where ‘is no ‘claim that the eforementioned itens, which are the 
subject matter of this notice to suppress were * voluutardily given t 
the arresting officer or that any worrant had ‘been issued authoriz 
a search of “said defendants. The “couefendant STANLEY — tT am 


informed was arrested nearby in. ‘an automobile.” 


ee ee ——— 


| 9, ” is submitted the* as th.-e was no visible evidence th 

. | defendants were participating 'n a crime a:4 ¢s there was no 
jattempt to rob a bank, that th re was neither a legal basis for th 
jarrests or of the. search of the person of defendants and therefore 
| any seizure of the items as heretofore enumerated was illegal and 


lthe use of said items. in evidence should be suppressed, 


10 That no prior application tor the relief sought hes 
" i been made, ae | | | 
I. 2) "WHEREFORE, it is respectfully requested bet the relief. 
[sought in the notice of motion be granted 
| : Rit ree 
vig | Sworn to before ine this 9th 
Mo [aay of May 1975 


| Notes: Prone’ State New York 


Bryant's Motion for Suppression 


UNITED STATES DISTRICT COURT?! 4 "Se Ne 
SOUTHERN DISTRICT. =2 NEW YORK, - 


" ynrTED sTATES’ c OF AMERICA, ihcrenf, ‘Hy tattie Inr overt 


se2Z, Sas es ecicn. vorg en7: iy 3 ae INDICTMENT: ba 
, SLANLEY S1MPSON,- "o0S ut af- rie 
- JOHN OLIVER BRYANT, and 
EARL BEST, . Be 28 tie ye tae 4 


reas =e 


_ Bie E23 Fendt Betdante: . Sf2s +4 


Tanwi- "lias 4 "+e so? 24. Fee. 
- 


Avert, Sane Yer? 
-%. + - 2:2 
The ‘crand Jury charges: * auch coy ef ey 


*: > 2 ie From in ‘and” around arch, 1975, up to 2a4 
. 34 
ta including the “date of” the “eiling of this ‘indictment, fa 


_ the Southern District of New York, the éefendants, 


STANLEY SIMPSOW, Sou OLIVER BRYART and EARL BEST, ;- 
"unlawfully; wilfully and knowingly did ‘eacbtne, conspire, ~ 


bd » ’ 
A conféderate" and‘ agree ‘together and‘with each other and 


_ with other persons ‘to the Grand’ Jury ‘unknown, to comit-. 


offenses” against the’ United: ‘States=' to wit; to violate-* 


# “ Title is; tatted’ ‘States Code” Section ‘2113 (a)?*" So Be 


i — — te was part of said conspiracy ‘that, the 
be: palliiehinie: STANLEY SIMPSON; JOHN OLIVER “BRYANT and -‘:* 
TARE BEST “would” unlawfully, ‘wilfully’ and knowingly, by? 


B & Mofion for Suppression 


ae 


force” and visledes and by’ intimidation ‘take ‘and :* 


attempt to take from’ thé person and presence of ii, 2275 
another’ “property and ony belonging to ‘and “in the. “...t 
care; custody, 'Sontrol,” menagenent and possessién’ of-- | 
banks,’ the Prey of which” banks wera then insured: 


. by the Federal Depos Lt Ingurance Corporation. 


the Caferérnt, iF 


OVERT ACTS 
‘> ie the Yeth énv af AcriL, 1975, 
tn ‘eorehEreney ‘of ‘said Néohapttacy and to - 
rorvroration 
effect the’ abjectives therese, “the foi1owing overt 


ets,’ “among others." were “counitted’ by the ‘defendants 


in thé’ ‘Southern District: “of' Rew "York: 
1. On or about the “2hth day of April, 1975, 


the defendant, "STANLEY. SIMPSON, "patked” a 1972 Bronse 


- 


os E06. 6 


. Pontiac in the ‘vicinity of 29th ‘Street “a ‘Fifth 


Avenue, "New "York: Hew York. 


o ee 2 ge 


ees a is ‘On’ or “about” the Bath ‘day ‘ef ape, 1975, 
the defendants: JOH’ ‘OLIVER "BRYANT and ‘EARL ‘BIST, veat 
to the: nes Bank’ "156 Fifth Avenue, Few Besesies 


- . » Mee 
coe BY Ly i oe --t, 30, - e's? ‘-) 


‘Mew York. - in haa 


z ~ ne 


‘smd. th ies On or ‘about ‘the hth day of Apt, » i975, 


the defendant, JOHN OLIVER RRYANT, enbeeed the Checical 
| Bank, 156 Fifth Avenue, New York, New 3 York. 
ee > ee ‘On cr about the 24th day of April, 1975, 
the Geticihitice. ‘JOHN OLIVER BRYANT and EARL BEST, “went 


- to the Chase Manhattan ‘Bank, 200 Fifth Avenue, New 


Bryant's motion for Suppression 
5. On or about the 24th day of April, 1975, 
the defendant, STANLEY SIMPSON, parked a 1972 Bronze 
’ Pontiac on East 19th Street, New York, New York. _ 


© ———- ——— oe oo ree ees =. ae 
. 


vats -* 6, On or about the 24th dag, of April,.. 1975, 
the defendante, JOHN OLIVER BRYANT and EARL BEST, went 
7% to the Manufacturer" s Hanover Trust Company (herein- 
after "Manufacturer" s Nanover"), 130 Fifth -Avenue, 
New York, New York. 


7. On or about the 24th day of April, 1975, 


the defendants, JOHW OLIVER BRYANT and EARL BEST, 


entered the Nenufacturer's Hanover. 


8.: On ox about the 24th day of April, 1975, 
the defendant, CARL BEST, waited on line at a teller 


+. On or sbout the 24th day of Apri:, 1975, 
_the defendant, JOHN OLIVER BRYANT, had a conversation 
with a bank guard in Manufacturer's Hanover. 
" (Title 18, United States Code, Section 371.) 
C. ANT Two 

The Grand Jury further charges: | 

On or ebout the 24th day of April, 1975, 
in the Southern District of New York, STANLEY 
SIMPSON, JOHN OLIVER BRYANT and EARL BEST, the 
defendants, unlawfully, wilfully and knowingly 
did enter the Manufacturer's Fanover Trust 
Company, 130 Fifth Avenue, Kew York, New York, 2 
bank the deposits of which were then insured ty the - 


Federal Deposit Insurance Corporation with the 


Bryant's Hotion for Suppression 
intent to coumit in such bank, a felony, 


affecting “guch bank, namely, to take, by intin- 
idation, money belonging to, in the care, custbéy, 
control, management, and. possession of said bank. 


(Title 18, United States Code, Sections” 
2113(a) and 2.) 


AUL J. CURRAN 
United States Attorney 
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TOMORABLE 
United Statcs Hagistrete,. 
Southern District of Hew York. 


co! PLALIT 


Violation of 
18 U.S.C. § 371 


cr vf NEW YORK, 08-: 


H. HEUBECK, being duly cvorn, scposes and- 
of the Federel cau of 


SILVES 
says that he is a Special Agent 
Investigation United States Department of Jestics, end 


charges 3s follows: 
on or ab 


SOUTUERG DISTRI 


out the ist_éay 
thereafter up to and inclu 
43 complaint, in the Southern Dis 
s , JOHN OLIVER BRYAST 
° lawfully, finteatica 
ed ond cereed to~ 
fca 2113(a) of 


gocher 


Title 
paid conspiracy that the said. 


2. Ie wos part of 
ly, inten a knovingly would, 
d attempt te 


aA 

ion of banks, 
4 savings ond loon associati in viola- 
2113(a),'of Title 18, United States Code. 


Bryant's Motion for OVERT ACTS 


Bhi nie ; i: ond to effect the 
suance of cnid consp racy ody A 
ebjccts FoR en g the follcving — exts were com 
tho Scuthern Diotrict of tlew York: ; 

1. On cy about the 24th day of April, 1975, defen 


130 Fifch Avenuoc, New York, Gew ¥ : - | 3 ote 
: On or about the 24th day of April, 1975, defen 


2. VER BRYANT and EARL BEST entored the 
— areas teak se eg 130 Fifth Awmue, Nev York, 
ac | 


New York. / . ; 
(Title 18, United States Code, Section 371.) 


Exhibit "2" 


The sources of deponent’s information and che 
grounds of his belief are investigations conducted by hia 
in the course of his official duties, including: 


oh 1. Statement to Burcau Agents by Sargeant Joha 
Henry, New York City Police Departusnt, t on April 24, 
1975 he did observe defendants BRYANT é1id BEST cxit tuo 
banks in rapid succession and on each occasion these tvo 
defendants were obcerved “waiving on“ defendent SIMPSON, 
_ who was driving a 1972 Bronze Pontiac; 


: 2. Further staterent to Burean Agents by Sergeant 
Henry that defendant SOPSON vas observed parting a 1972 
Bronze Pontiéc opposite the Manufacturer's Henover Trust 
Company (hereinafter “MiTc"), 130 Fifth Avenus, Bev York, 
few York, which benk dafendante BRYANT end BEST did enter; 


3. Recovery from defendant BEST by exresting police - 
officers of a note’ ch read: 


“FREEZE: KEEP HANDS IN VIEW: 

DOW*T TRY ANYTHING, OR YOU WILL 

DIZ: I NAVE A BOMB : : : PUT 

ALL MOWEY ON TOPSYU BILLS FRrst {Sic}: 


NOW, WHEN YOU FIUISH 

ARD I GO WAIT FLFTEEN 

HINUTES BEFORE YOU 
DO ANYTAING YOU WILL BE WATCHED.” 


Bryant's Motion for Suppression 


_ & Recovery from defendant BRYANT by arresting 
police officers of a dummy hand grenade; 


5. Statement to Bureau Agents by defendent BZST 
that he aud co-defendant BRYANT entered MHTC, 130 Fifth 
Avenue, mney am Bay rob same and the Pontiac co-defendant 
SIMPSON was driving was their “get-away” car; and 


6. MHTC at 130 Fifth Avenue is insured by the 
Federal Deposit Insurance Corporation. 


WHEREFORE, deponent pears that a warrant may issue 
for the apprehension of the above-named defendants and that 
nino Pg e arrested and imprisoned, or bailed, as the case 
may be. 


STEVEN WH. HEUBECK 
Sworn to before me this 


25th day of _ 31, 1975. 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) — 
ALLEN S, STIM, an attorney at law with offices st 29 Bora 

New York, New York, being duly sworn , deposes and says: 

That on May 9th, 1975, he served the within NOTICE OF MOTI 
and AFFIDAVIT upon the following individuals at the addresses 
set forth below, which were designated by them for that purpose 
true copies of the abovementioned documents by depositing true 


copies of same in post paid properly addressed envelopes in an 


official depository maintained by the United Stetes Postal Service 


within the State of New York and addressed as follows: . 


Morton J. Turchin, Esq. 

* attorney for defendant STANLEY SIMPSON 
60 East 42 Street , 
New York, N.Y. 10017 


and 
Elliot A, Taikeff, Esq. 
Attorney for defendant EARL BEST 


: 335 Broadway 
. New York, N.Y. 10013 


“1.orn to before me this 9th 


day of MAY» 1975 
>. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
~against=- 75 Cre 436 


STANLEY SIMPSON, JOHN OLIVER OPINION 
BRYANT and EARL BEST, 


Defendants. 3 


ee eee ey ae 


APPEARANCES 


42.7/ e ees - 


HON. PAUL J. CURRAN 

United States Attorney 
Southern District of New York 
One St. Andrews Plaza 

New York, New York 10007 


Attorney for the United States of Ameri 
JOHN P. FLANNERY II, ESQ. 


Assistant United States Attorney - 
O£ Counsel 


TURCHIN & TOPPER, ESQS. 

60 East 42nd Street 

New York, New York 10017 
Attorneys for Defendant Simpson 
MORTON J. TURCHIN, ESQ. 
C£ Counsel 


ALLEN S. STIM, ESQ. 
29 og | 
New York, New York 10006 


Attorney for Defendant Bryant 


"BEST COPY AVMABLE 


Opinion on Motions to Suppress 
(Cooper D.J.) 


ELLIOT A. TAIKEFF, ESQ, 
335 Broadway 
New York, New York 10013 


Atterney for Defendant Best 


IRVING BEN COOPER, D. Je 


These are motions to suppress evidence mada by 
defendants Simpson, Bryant and Best, pursuant to Fed.2.Crim.P, 
41; in addition, Simpson moves for a hearing with respect 
thereto. Defendants are charged in a two-count indictment 
with conspiracy and with an attempt to rob a federally in- 
sured bank, in violation of 18 U.S.C. §§2113(a), 371 and 2. 


Defendants seek to suppress three items: (1) 
a “practice” grenade found on defendant Bryant as a result 
of a pat-down search; (2) a note demanding bank funds dropped 
by defendant Best; and (3) a statemant mads by Best* after 
he had been advised of his Miranda“ rights, 


The motions are denied in all respects, 


le See infra, at Dele 
2. Wiranda v. Arizona, 384 U.S. 436 (1966). 
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On April 24, 1975 defendants Bryant and Best were 
observed by several members of the New York City Police 
Department’s Anti-Crime Unit on routine duty. At about 
1:30 P.M., police Sergeant William Hemry, police officer 
John Reddy and another police officer were sitting in an 
unmaz ad taxt at 20th Strest and Fifth Aveme in New York, 


City. From this vantage point, they noted the movemants of : z 


each defendant which alerted them and gave rise to their 
suspicions. Henry and Reddy observed defendants Best and 
Bryant cross from the east side to the west side of Fifth } 
Avemis et, 20th Street. On the northwest corner of that 
intersection was a branch office of the Chemical Bank, Best 
end Bryant walked a short distance past the bank's entrance 
on 20th Street whare they stopped momentarily. After a 
short interval, they returned to tha bank’s 20th Street 
entrance and Bryant entered. 


Best meanwhile retraced his steps, re-crossing 
Fifth Avenue and continued halfway down the block on the 
north side of 20th Street. There defendant Simpson sat in .. 
a 1972 bronze-colored Pontiac, Best talked briefly with 
Si.,30n and then crossed over toward the south side of 20th 
Street, ostensibly to get a better view of the bank's Fifth 


Avemue exit, Almost simultaneously, Bryant, who had been 
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ono “feadas x lina in the bank, left it by ics Fifth 
Avenue exit. After giving Bryant a hand signal, Best re- 
turned to Simpson in tha car. Hs had a second conversation 
with Simpson, and then joined Bryant. The two walked north 


on Fifth Aveme. . 


As they were going north, Best and Bryant. stopped, 
end for several mimutes locked in the window of a branch 
Obtiee of the Checétectuntes bank located at 200 Fifth 
Avera, Neither entered tha bank where two armed guards 
were viewable from the outside; instead they changed their 
course, heading south on Fifth Avemus, passing beth Henry 
end Reddy. 


Although it was a warm day, Bryant wore a three- 
quarter length top coat and kept it buttoned. Moreover, he 
held his left am very stiffly in his coat pocket, Officer 

Reddy said oe looked "Like he had a | shot gun under his coat," 
Best wore a ‘vindbreaker, 


When Bryant and Best reached a branch office 
of the Mamfacturer's Hanover Trust Co. at 130 Fifth Avesia 


near 18th Street, they entered I-* the Fifth “. we entrance, 
They were observed by. Henry and Reddy and a third police 
officer named Ricciardi. Best got on a feeder lina for the 


teller stations and Bryant engaged the bank guard in 


_. Opinion on Motions to Suppress 
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conversation, At approximately this tima defendant Simpson 
Grove tha Pontiac one block south to 19th Street and parkad 


there. 


‘Bryant's back was toward Henry and Reddy as thay 
both looked through ths bank's floor-to-ceiling windows, 
Bryant had his sight amma around the bank guard's waist and 
he continued to maintain his left arm stiffly in his left 
pocket. It appeared to both Henxy and Reddy that Bryant 
was holding a gun on the bank guard with his left hand, even 
as he hald the guard's waist with his right. After a few 
moments, Bryank walked with the bank guard towards the rear 
of the bank. Best was by then at the head of tha feeder 
line at the teller station. 


Concerned for the safety of the bank guard, Reddy 
entered the bank by its Fifth Avenue eatrance. As ha did, 
first Best,. then Bryant, spontaneously rushed to the bank's 
side exit fronting 18th Street. Thereupon Reddy exited the 
bank onto Fifth Avema.. Henry almost bumped into Best as 
the latter cama out of the 18th Street exit. Upon confront~ 


ing Best, Henry said, "I'm a police officer, don't move." 
Henry then patted Best down, Henry felt nothing like a 
weapon and searched no further. 


Opinion on Motions to Suppress 
(Cooper D-Isimuitangously, Reddy came around the corner to 
18th Street with officer Ricciardi, Henry told them to stop 
Bryant who was coming out of the bank’s 18th Street exit, 
Thay immediately Stopped Bryant, still with his left arm 
held stiffly and his left hang in his coat pocket, Reddy 
ordered Bryant mot to move or move his hands, and asked, 
“what ware you doing in the bank?" Bryant did not’ answer. 
Reddy then asked whether Bryant had any weapons on him, 
Bryant said ha had non@. Reddy then patted Bryant and 
without going beyond the surface of Bryant's clothing, felt 
what he could immediately identify as a grenade,> Reddy : 
then reached into Bryant's left Coat pocket and pulled out 
@ grenade, It was only then that Raddy discovered that the 


grenade was not a "live" one. 


Instantly, Reddy and Ricciardi informed Henry 
of the grenade found on Bryant. They then escorted Bryant 
to a position slightly west of the bank's ‘18th Street exit, 
Informed of this new development, Henry directed Best to the 
seme spot. As Best vas walking to join the others, Henry 


While in the U.S, Air Force from 1955 to 1959, 
Reddy became familiar with and used grenades, 


e 7 
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noticcemed that he put his right hand in his windbreaker 
pockéat=—t and casually tried to pull out on envelope concealed 
withhin=n his pocket. He let the envelope slip from his pocket 
to tihame ground, Henry picked it up, On the outside of the | 
envenlo—ope there was typewritten: FREEZE: KEEP HANDS IN 
VIEW: | DON'T TRY ANYTHING OR YOU WILL DIZ: I HAVE A 

BOMBS s PUT ALL MONEY ON TOP BIG BILLS FRIST [SIC]: NOW, 
WHENN Y—YOU *INISH AND I GO WAIT FIFHTEEN [SIC] MINIUES 

[SICK] —-BEFORE YOU DO ANYTHING, YOU WILL BE WATCHED. 


‘As they stood just west of the bank’s 18th Street 
exit+, — Best and Bryant were told theyvere under arrest. They - 
weres e=edvised of their constitutional rights by Reddy. fi 
Simp>sc==on also was placed under arrest. Shortly thereafter, 
Best= t-—made an inculpatory statement to the effect that he. 
and <Br=ryant were going to rob the Mamifacturer’s Hanover 


bank: coon 18th Street and that Simpson would drive their get- 


ewayy cocar. 


I DISCUSSION 


At the outset it should be noted that Simpson 
was mmomot present et the time of the contested search and 
seizzur=res. He does not alle;: any proprietary or possessory 
inteere=east in tha seized items. Accordingly, we hold that 


Simppsc=on has no standing to urge suppression. Brown v. 


Opinion on Motion to Suppress 
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United States, 411 U.S. 223, 229 (137°); Alderman v, 

United States, 394 U.S. 165 (1969). ™ that ground alone 

wa could deny his application for a hearing. A more 

fundamental reason impels us to deny a hearing. It is well 

settled that unsupported speculation with no specific allezga- 

tions of prejudice in a moving affidavit by defendant or his : 
counsel is totally insufficient to justify a hearing, United 
States v. Gardner, 308 F.Supp. 425; 427 nm. 1 (S.D.NeY. 19E°)5: 
United States v. Fardo-Bolla: ) F.Supp. 473, 475 (SeDNe¥e > 
1964), aft'd, 348 F.2d 316 (2d Cir. 1955). Here,.defense ) 
counsel completely fail to submit any evidence based on par= d 
sonal knowledge supportive of their conclusory statements.” 

See, United States v. Culotta, 413 F.2d 1343 (2d Cir. 1970). 
Accordingly, we ceny a hearing. 


The motion to suppress the dumny hand grenade 
found on Bryant after the pat-down search is also denied, 
See Terry ve Ohio, 392 U.S. 1 (1968). The central principle 
enunciated in Terry is that a police officer who has reason 
to believe that he is dealing with an armed and dangerous 


4. We feel compelled to note that only Best’s 
counsel has seen fit to provide us with any 
legal authority (cnd that oe gg two- 


thirds of a page). See Local Rule 9(b). 
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search of Bryant. The grenade is acmissible. 


Defendants further urge that the “demand” note 
dropped by Best and his later inculpatory statement are 
inadmissible as the product of an unlawful search and 
seizure. See, Wong Sun v- Hnited States, 371 U.S. 471 
(1963). We disagree. 


Although at first, when Henry confronted Best 
as he was exiting the bank, there may not have been suffi- 


cient probable cause to conduct a full search, no such search 
was made. Henry merely conducted a pat-down search of Best's 
outer clothing. We hold that this initial "Terry"type 

search was justified by Best's unusual conduct in scouting 

the three banks and in his nurried exit from the Mamfacturer’s 
Hanover bank. Seq Terry, Supra at 27. Here, "a reasonably 
prudent man in the circumstances would ba warranted in the 


belief that his safety or that of others was in danger.” Id. 


Additional evidence justifying & full search was 
forthcoming seconds later when Henry was informed by the 
other officers thet they had discovered a dummy grenade on 

. Bryant. This additional, impressive factor provided such 
probable cause as would justify the arrest of Best. United 
States v. Price, bb1 F.2d 1092, 1094 (2d Ciz 1971). 


Sr 
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The “demand” note is consequently admissible as an 


article seized in "plain view.” Ses Coolidge v. New 
Hampshire, 403 U.S. 443, 465-73 (1971); United States v. 
Wolfe, 457 F.2d 773, 774 (2d Cir. 1972). 


Tha final claim is that Best's inculpatory state- 
ment, to the effect that he and Bryant inteaded to rob the 
Mamfacturer’s Hanover bank and that Simpson would drive the 
getaway vehicle, is inadmissible, In che light of what we have 
herein disclosed, this claim is without merit and we reject 
it, The officers certainly had probable cause to arrest all 
three defendants; it is undisputed they were told of their 
Miranda rights before Bast made his statement. We hold his 
inculpatory statement admissible. 


Motions denied in al: respects. 


SO ORDERED: 


New York, N.Y. 
July 1, 1975 


pS Meet SHEER 
NITED st a ane 
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Defendant Best's Exhibit C for 
Identixication 
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~ 


POLICE DEPARTIENT 
CITY OF NEW YORK 


Sergeant William Henry, Supervisor 13th Precinct Anti 
Crime Unit - 


“ 


To: Commanding Officer, 13th Precinct + 
Subject: REQUEST FOR DEPARTMENTAL RECOGNITION. 


t. On April 24, 1975, Sergeant William Henry, Shield 1039, 
Police Officer Wiii. 1 Galluba, Shield 30229, Police Officer John 
Reddy, Shield 24205, Police Officer Anthony Ricciardi, Shield 24293 
and Detective Donald Schwarz, Shield 3669 all mesbers of the 13th 
Precinct Anti Crime Unit did perform an act of bravery in the in- 
telligent performance of duty, while in iminent danger of -serious 
injury, and grave personal risk of their lives under the following 
circumstances. 


26 On April 24, 1975, the above named officers performing tcur 
0740-1610 hours, assigned to Operation Back Track. This entails special 
, attention to the prevention of robberies at banking institutions and 

peyrolls. At approximately 1330 hours, Sergeant Henry, Officers 
Galluba and Reddy observed two (2) well dressed males acting suspiciously 
and loitering in the vicinity of the Chemical Bank located at 156 Sth . 
Avenue. Officers then kept them under close surveilance when one male - 
later identified as Oliver Bryant, entered the b-nk, while the other 
* male also identified later as Earl Best stationed himself outside the 
bank as atookout. Officer Reddy immediately entered the bank and . 
Observec the suspect Bryant on a tellers ]‘.¢ watching the procedures 
cf the bank. At this point, Sergeant Henry and Officer Galluba observed 
the suspect Sest walk east on 20th Street and then have a conversation 
with a third male later identified 2s Stanley Simpson who was in the 
drivers seat of a tan Pontiac with the motor running which was parked 
at the curb. Officer Reddy in the bank, still keeping the suspect 
Bryant under surveilance, observed him make change and exit the bank, 
then meet the other suspect Best and hold a conservation. When the 
two suspects started to proceed north on 5th Avenue, Officer Reddy 
then followed the two suspects. Sergeant Henry, observing this, 
while keeping the occupant in the tan Pontaic under observatio: 
immediately called fer an additional Anti Crime Unit, Officer hkicciardi 
and Detective Schwarz to respond to 5th Avenue and 2bth Street. Upon 
arrival, he directed that two officers keep the tan Pontiac under . 
continued surveilance, while he and Officer Ricciardi then proceeded 
north on 5th Avenue in search of Officer Reddy and the two suspects. 
As Officer Reddy followed the two suspects, he observed that the 

suspect Bryant was walking stiff-armed as if trying to conceal some- 
thing under his coat. As they approached 23rd Street and 5th Avenue, 
they stoppedc in fron of the Chase Manhattan Bank anu kept etd 
through the window for approximately five minutes, then proceede 
south on 5th Avenue to 20th Street. At this point, Sergeant -Nenry 


Defendant Best's Exhibit C for 
Identificaétiona 


atts 


and Officer Ricciardi arrived at this location and picked up the 
eurveilance of the suspects. Officer Reddy then informed Sergeant 
Fenry and Officer Ricciardi the he felt that the suspects were srmasc 
end had cased the Chase Manhattan Yank and believed thet they were 
going to rob a*..1k. Sergeant Henry then directed Officer Picciirii 
to take the leac in the surveilance of the suspects while he cnd 
Officer Reddy would follow behind at a short distance. At 18th Street 
and 5th Avenue, the suspects stopped and loitered in front of the 
Manufactorers Hanover Bank, look up and down the avenue, and then 
both suspects entered the bank. Officers then immeaiutely positioned 
themselves outside the bank, looking though the vindows, officérs 
observed that the suspect Bryant get on a tellers line, then «et off 
when The suspect Best took up his position on the t2llers line the 
Bryant walked up to the armed bank guard and engage hin in conservation, 
During this conversation, Bryant then placed his urm arround the guard's 
wuist in close proximity of the guard's revolver, while keeping his 
own left ara in his outer coat pocket. Bryant then walk aru 
to the rear of the bank that contained a sinall alcove. [The officers 
determined that a robbery was in progress and decieded to maintain i 
their position outside the ba: nd zpprehend the perpetrators by ~ 
. Suprise as they left the bank tw avoid a possible hostage situation 

or a chance of a civilian or police officers being killed or injured. 
As the perpetrator Best continued to look arround while on the teliers 
line he apparently observed the officers taking their positior . 
sid: ths bark, he suddenly bolted from the line and began to rad wut 
the wide door exit. The officers with guns drawn, seeing this, ran 
to the side door where they apprehended him. While Seryecnt lienry 
was frisking the perpatrator, Officer Ricciardi then observed that 
the “ag od gg! onto Bryant was coming out of the othe~ side door 
- of the bank, he and Officer Reddy in immediate pursuit ard ufter a 
phort chase chended him As Officer Reddy wes frisking Bryant 

e stated that he fe a hard object in Bryant's left coat pocket 
which felt like a fF nd grenage. Officer Reddy then placed his hand 
in the coat pocket and disarmed him of a United Stites ordinznce 
hand grenade. Sergeant Henry was approaching Officers Ricciardi and 
Reddy with the perpetrator Best and a typewritten note that Best 
attempted to discard while being frisked which stated "Freeze, Keep 
hands in view. Don't try anything or you will die. I Havs s tomb 
Put all money on top, big bills first. Now wher you finish and I go, 
wait 15 minutes before you do anything. You will be watched". 
They were placed under arrest. 


3. Officer Galluba and Detective Schwarz which were keeping 
the occupant of the tan Pontaic under close surveilance and which was 
now cruising the area received a radio call on frequency F-2 froz 
Sergeant Henry and were apprised of the arrest of the two prisoners 
and of the grenade and note found on the prisoners. This led to 
believe that the suspect driving the tan vehicle was also cried and 
dangerous. As the officers were keeping the vehicle under surveilance the 
hud to maintain a distance so as to not be observed by the suspet, 
s“ddenly observed the occupant pull over in front of 109 East 79th 
street where the suspect Simpson exited the vehicle. ‘the officers 
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=3~ 
when they reached the vehicle, the suspect was no where in sight. It 
was felt by the officers that the suspect had entered one of the vuild- 
ings. The officers then examined the vehicle which was locked and 
observed the butt of a gun sticking out from under the front seat. 
Officers Galluba and Schwarz then screted themselves in a near by Freight 
entrance awaiting the return of the suspect Simpson. At approximately 
15 minutes later, the officers observed the suspect Simpson approaching 
his vehicle. The officers waited until he approached the drivers side 
door when they apprehended him making sure that he didn't gain acess 
to the gun under the seat. The officers then recovered a imnitation 
45 calibre pistol, two sets of license plates, three complete changes 
of clothing and a wallet that belong to the other perpetrator Bryant. 
He was placed under arrest and all three perpetrators were brought to 
the 13th Precinct for processing. Ali three prisoners were turned 
over to the F.B.I. Special Agent Carbone. 


he The three prisoners were arraigned in Southern District 
Court and held in $10,000 bail. Federal Prosecutor John Fianny informed 
the officers that all three prisoners were also wanted in ¢onnsction 
with bank robberies in New York and New Jersey Areas. He curther 
stated that the demand note which Sergeant Henry had retrived has been use 
to other notes that have been used in previous bank robberies. In 
addition all three prisoners have been arrested previously for robbery, 
assault and weapons chargeSe 


& 

Se Based upon the above circumstances the officers are to be 
commended for their actions in apprehending three perpetrators of a 
bank robbery in a truly. professional and expedetious manner with a 
minimun of force and no injury to anyone while im grave personal danger 

.of their lives as the perpetrators had in their possession a United 
States Ordémance hand grenade and immitation 45 calibre revolvere 
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WILLIAM HENRY ', Called as a witness in 
75 Cr. 436 
behalf of the Government, after having been first duly 
sworn, testified as follows: 
THE WITNESS: My shield number is 1089; I am 
assigned to the Thirteenth Precinct, New York City Police 
Department. 
THE COURT: Officer, I say this to all witnesses: 
As you well know, having testified in other courts 
as well as this court, you cannot give answers that are not 
called for by questions. Out in the street you can talk 
liberally and freely about a matter and yet you cannot do 
it that way on the witness stand. Why? Because there are 
certain Rules of Evidence that make certain statements 


inadmissible. 


Please remember wherever you can to answer yes or 


no. Wherever. you can, if that is the fact, state whether or 


not you have a recollection or you don't remember. Wherever 
you can you will avoid explaining unless an explanation is 
called for and the Court tells you to go ahead. 

Do you understand that? You are to stick to the 
question. That is the guideline. 


Thank you. 
BEST COPY AVAILABLE 
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DIRECT EXAMINATION 
BY MR. VIZCARRONDO: 

Q Sergeant Henry, by whom are you employed? 

A New York City Police Department. 

Q How long have you been employed by the New York 
City Police Department? 

A A little over fourteen years. 

Q What jobs have you held with the New York City 
Police Department? 

A For six years I was a uniformed patrolman, and 
for six years I was wih publ'c morals, and the last four 
years I have been a sergeant working as an anti-crime su- 
pervisor in civilian clothes. 

Q What have been your duties for the last four years? 

MR. HERWITZ. I object, your Honor. 
THE COURT: Objection overruled. 
A .I supervise a unit consisting of a patrolman and 


a detective who work in civilian clothes trying to blend in 


an area to prevent crime and apprehend perpetrators of crimes 


Q What precinct are you assigned to? 

A Thirteenth Precinct. 

Q I show you Government Exhibit 1 for identification. 
Can you identify that? 


THE COURT: Yes or no. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Henry - direct 

A Yes. 

Q What is it? 

A. It is a map depicting a portion of the Thirteenth 
Precinct from Fifth Avenue to Gramercy Park East, from 
18th Street to 23rd Street. 

Q Does this diagram accurately indicate the iocation 
of the Chase Manhattan Bank on Fifth Avenue? 

A Yes, it does. 

Q Does it accurately in ate the location of the 
Chiedaas Bank? 

A Yes, it does. 

Q Does it accurately indicate the Manufacturers 
Hanover Trust? 


A Yes. 


Q Does it accurately indicate the direction in which 


these streets run, the traffic? 
A Yes. 
THE COURT: Mr. Gipson, that will be shown to you. 
MR. GIPSON: I want to look at it while the witness 
is testifying. 
7 THE COURT: Keep your seat. 
MR. VIZCARRONDO: The Government offers Exhibit 1 
into evidence. 


THE COURT: By the way, Mr. Vizcarrondo, your 
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questions j2alt with the present tense. Barks have branches 
that open and close. I presume you are concerned with those 
banks as of the day in question. 
MR. VIZCARRONDO: Yes. I will ask the question 

to make sure. 

Q Does it accurately portray the locations of these 
bank branches on April 24th, 1975? 

A Yes. 


Q And the direction in which traffic flowed on that 


day? 


Yes. 
THE COURT: Show it to counsel for the defense. 
You may examine it. 


MR. GIPSON: The defendant Bryant has no objection 


THE COURT: It will be received in evidence. 
[Government Exhibit 1 received in evidence.) 
THE COURT: Ladies and gentlemen, you understand 
when a paper is marked for identification, but when that 
, paper is received in evidence it is as much a part of the 
trial as the testimony from the witness stand. You will 
have a right to examine it to your heart's content. It is 
now a part of the trial record. 


Next question. 
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MR. VIZCARRONDO: Your Honor, I have made copies 
of Government Exhibit 1, «Sk that I be permitted to hand 
them to the jury and to counsel to aid in following the 
testimony. 

THE COURT: Very well. You may have them dis- 
tributed. 

[Pause, } 

Q Sergeant Henry, I show you what has been marked 
as Government Exhibit 2 for identification. Can you identify 
that? 

A I can identify it. 

Q What is it? 

A It appears to be a layout of the Manufacturers 
Hanover Truct Bank at 19th Street and Pifth Avenue, 


MR. GIPSON: I object to that. The witness has 


testified that "i: appears to be." Either he can identify 


it or he canrot, 
THE COURT: Objection sustained. 
Strike the answer and the jury will disregard it, 
Q Are you familiar with the layout of the Manufac- 
turers Hanover Trust Company Branch located at 18th Street 
and Fifth Avenue? 
A Yes, I am, 


Q Can you identify Government Exhibit 2? 
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Yes, I can. 
What is it? 
A It is the layout of the Manufacturers Hanover 
Trust at 18th Street and Fifth Avenue. 
THE COURT: On April 24th of this year? 
THE WITNESS: Yes. 
Q Does it accurately show where the doors of that 
branch are located? 
A Yes. 
Q Does it accurately show where there aré tellers’ 
windows in that branch? 
A Yes, it does. 
MR. VIZCARRONDO: The Government offers Exhibit 
2 for identification. 
THE COURT: I am sorry to be so insistent. When 
you read the cold record it leaves doubt as to whether or 


not you are talking about today or as of that tine. Even 


though it is repetitious I think that caution would dictate 


that you refer to the date repeatedly so as to make it 
crystal clear.as to what time we are concerned with with 
respect to anything that comes out. 
MR. VIZCARRONDO: Thank you, your Honor. 
Q Does Government Exhibit 2 for identification 


accurately show the portion of the doors, the Fifth Avenue 
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window, and the tellers' windows in that branch on April 
24, 19757 
A Yes, it does. 
MR. HERWITZ: The defendant Best has no objection. 
MR. CONCANNON: No objection with respect to the 
defendant Simpson. 


MR. GIPSON: No objection for the defendant 


THE COURT: Thank you, gentlemen. 
[Government Exhibit 2 received in evidence.) 
MR. VIZCARRONDO: Your Honor, I have also made 
copies of Government Exhibit 2 for identification and I ask 
that I be allowed to pass them out. 
THE COURT: We are obliged to you. Please do so. 
[Pause.] 


Q Sergeant, I direct your attention to April 24, 


1975, approximately 1:20 in the afternoon. Where were you 


at that time? 

A I was on a patrol in a Yellow New York City 
Department Taxi Cab waiting for a light at the corner of 
20th Street and Fifth Avenue. 

Q When you say “New York City Department Cab", you 
mean a New York City Police Department Taxi Cab? 


os Yes. 
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What street was that on? 
On 20th Street and Fifth Avenue, on the west side 
Avenue. 
What direction was the taxi cab pointed in? 
Facing east. 
Was there anybody else in the cab with you? 
Yes, there was. 
Who? 
Officer Reddy and Officer Galluba. 


Where were each of these seated? 


“~~ 


Officer Galluba was in the driver's seat; Officer 

Reddy was in the left rear seat. 

Q How were the three of you dressed? 

A Casually dressed. 

Q In civilian clothes? 

A Yes. 

Q Sergeant, what, if anything, did you observe at 
that time? 

A I observed two males walking west on 20th Street 


, crossing Fifth Avenue, passing the Chemical Bank located at 


the corner of Fifth Avenue and 20th Street. The two males, 


as they passed the 20th Street entrance of the bank peere4- 
into the bank, walked approximately ten feet past the 20th 


Street door, stopped, made an about-face, and started to 
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walk east on 20th Street. 

Q What, if anything, did you observe next? 

A One of the males entered “he bank and the second 
male continued east on 20th Street crossing Fifth Avenue 
towards Broadway. 

Q Do you see the man who entered the Chémical Bank 
in the courtroom today? 

A Yes. 

Q Point him out, please. 

A The gentleman in the red suit or burgundy suit 
{indicating.) 

MR. VIZCARRONDO: May the record reflect the 
witness has identified the defendant Bryant. 
THE COURT: That is correct. 

Q Sergeant, do you see the other ian in the court- 
room today? 

A Yes. 

Q Point him out. :, 

A The gentleman with the pin-striped suit. 

MR. VI"CARRONDO: May the record reflect the 
witness has identified the defendant Best. 
THE COURT: That is correct. 
Q What, if anything, happened after you observed 


Bryant enter the Chemical Bank? 
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A Officer Reddy emerged from the cab and e-tered the 
bank keeping the defendant Bryant under observation. 

MR. HERWITZ: I object to that. 

MR. GIPSON: I object to that. 

MR. HERWITZ: I move to strike it out, the latter 
part of the answer. 

THE COURT: The objection is sustained. The 
latter part of the answer is stricken. The jury will dis- 
regard it, as to what Officer Reddy observed. 

Q What, if anything, did you next observe? 

A I observed the defendant Best continue east on 
20th Street and stop about three-quarters of the way down 
the block, have a conversation with a male in an auto with 
the motor running. 

Q What did you do -- 

MR. HERWITZ: If your Honor please, the witness 
has said he observed. 

THE COURT: I heard him. What is your point? 

MR. HERWITZ: About the motor running,your Honor. 


, I object to that. 


THE COURT: That's a matter of cross-examination. 


Any objection thereto at this time, on that score, is over- 


ruled. You will be permitted to attack it or do anything 


you wish within the recognized principles of law when your 
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time cones. 

Q What, if anything, dic yeu do next? 

A I proceeded with Officer GalJuba to Broadway, made 
a right on Broadway, and parked the auto on the corner of 
20th Street and Broadway, between 19th and 20th on Broadway. 


Q Officer, could you make a mark, a "C", and a 


Roman Numeral I where this car you observed was parked, 


THE COURT: Do it on Exhibit -- 

Use Exhi 1. 

In what direction was it facing? 

It was facing east, : 

THE COURT: Be good enough to show that to counsel 
and then to the jury. 

MR. VIZCARRONDO: Yes, your Honor. 

[Pause.] 


THE COURT: Now be good enough to hand it to the 


Jurors, you already have a copy of Exhib’: 1. The 
reason you are now getting the iaieiisia is that there has 
_ been a mark just made on it by the witness and he wants you 
to examine the mark with reference to his testimony. 
May I suggest that two of you do so at a time 


without rushing yourselves. 


Q Sergeant what, if anything, did you do after you 
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81 
2 pared the 


taxi on Broadway + 


3 A 


I got out of the taxi and kept the defendant Best 


under observation, 


Q What did Cificer Galluba do? 


A He was in the auto and he was in and out of the 


auto at different times. He was making observations, 


MR. GIPSON: I object to that. 


THE COURT: Don't say what he was making. you 


don't know what he was doing except what your eyes beheld. 


What did you see him do? That's all you can tell 
us, | 


THE WITNESS: I seen nim get out of the auto and 


look in the direction of the defendant Best, 


QO 


Where were you when you observed the defendant 


A I was on the corner of 20th Street and Broadway 


peering through a window On the corner, 


MR. HERWITZ: I can't understand the last answer, 


THE COURT: Read it, Mr. Reporter, 


[Record read, ] 
Q What did you see? 


A I saw the defendant Best 


have a conversation with 


a man in an auto and then he proceeded to the south side of 


20th Street. He took up a position in which he would have 
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a view of both the front and the side entrance of the bank 
located at 20th and Fifth Avenue. 

MR. HERWITZ: I object to that. I move to 
strike out the answer. 

THE COURT: The objection is sustained. 


Strike the latter part of the answer in which the 


witness tell; us about a position that would enable such and 


such a thing to happen or take place. All of that is dis- 
regarded. 

When the Judge says, "Disregard," he means chuck 
it out of your head as though it was never there. We don't 
know what a witness is going to say suddenly. The only way 
we can avoid that, do the best when something has happened, 
is to say to the jury, "You heard that and it does not 
belong. Disregard 2%." I know you are under oath and tha: 
you will do exactly that and nothing less. 

Please remember, Sergeant, and act accordingly. 
You see why the law is as cautious as it is. You de 
know what was in another fellow's eyes. You can see him 
standing at a certain place. You can tell that, but what. 
he behel‘ with his eyes you cannot say, so you must avoi. 
such reference. 

Q Sergeant, when the defendant Best walked to the 


south side of the street in what direction did he face? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


Henry - direct 
He faced west. 


Is that towards Fifth Avenue on the Chemical 


Yes, sir. 
What did you see next? 

A I saw the defendant Bryant come out of the Fifth 
Avenue entrance of the Chemical Bank, make a motion to 
Bryant. Bryant proceeded -- 

Q Who made a motion? 

A Bryant made a motion to Best, to the defendant 
Best, as he came out of the bank. 

COURT: Show us what you mean by a motion. 

WiTNESS: A hand signal . 

COURT: Don't confine it. What do you mean? 
Show us. it with a raised hand? 

WITNESS: A raised hand. 

COURT: Imitate the gesture . 

. WITNESS: {[Indicating.] 

COURT: The jury saw it. 

Next question. 

Q What did you observe next? 

A I observed the defendant Best return to the auto 
that was parked between Fifth Avenue and Broadway and have 


another conversation with the male in the auto and then 


2 


¥ 
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proceed to Fifth Avenue where he joined the defendant Bryant 
and he continued north on Fifth Avenue. 

Q Sergeant, can you describe this auto that the 
defendant Bést went to? 

A It was a tan Pontiac, an old tan Pontiac. 

Q What, if anything, happened after the defendant 
Best proceeded to Fifth Avenue? 

A To Fifth Avenue? 

Q Yes. 

A At that time either I had radio communication or 
I instructed -- 

* THE COURT: Careful. Careful. Careful. The 
Judge cautioned you at the beginning. Don't say anything 
you are not asked for. 
{Record read.] 


THE COURT: That's all he asked you, not what ~cu 


did. It is a general question. Maybe that's the fault. 


I will ask the Government to be good enough to withdraw that 
question and put another question that is more specific, 
, It is too general. 
Q What, if anything, did you do next? 
MR. HERWITZ: I object, if your Honor please. 
I think the question should be what he observed . 


THE COURT: Objection overruled . 
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. What did you do next? 

3 A I had radio communication with another unit. 

4 Q What, if anything, did you do next? 

5 A I proceeded to Fifth Avenue where Officer Reddy -- 
6 I proceeded to Fifth Avenue and proceeded novth on Fifth 

7 

6 Q Where was Officer Galluba when you proceeded to 


Avenue. 
Fifth Avenue? 

A Officer Galluba was at the corner of 20th Street 

and Broadway. 
Q | What did you do when you arrived at Fifth Avenue 
and proceeded north? 
A Between 20th and 21st Street I observed the 
defendant Best and the defendant Bryant walking in my 
direction. 


Ww Q What side of Fifth Avenue were they on? 


On the west side of Fifth Avenue. 


What, if anything, did you do next? 


20 A I ducked in a doorway and waited for them to pass. 

” Q What happened next? | 

= A The two defendants passed. Officer Reddy passed. 

od I had a short conversation with Officer Reddy. At about ! 
a that time Officer Ricciardi appeared on the scene at 20th e: 
e 


Street and Fifth Avenue. 
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What happened next, sergeant? 
I motioned to Officer Ricciardi to follow the two 
defendants. 

Q What happened next? 

A Officer Ricciardi crossed over from the east side 
of Fifth Avenue to the west side of Fifth Avenue and pro- 
ceeded to follow the defendants south on Fifth Avenue. 

Q What did you observe next? 

4 I observes the defendants Best and Bryant enter 
the Manufacturers Hanover Trust Bank located at 18th Street 
and Fifth Avenue. 

Q What door of the bank did they enter? 

A They entered the front door. 

Q On Fifth Avenue? 

A On Fifth Avenue. 

Q What did you do after that? 

A I peered into the window and through the door of 
the bank. 

Q What did you see inside the bank? 

7 I observed the defendant Best on the teller feeder 
‘ania and I observed the defendant Bryant in the rear of the 
bank in conversation with a uniformed guard. 

Q When you say you observed the defendant Best on 


a teller feedline, what is that? 
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A They have a line roped off where if you are going 
to conduct business in a bank you wait on a line, and whateve 
teller opens up they ditect you to that window. 

Q You testified that you saw the defendant Bryant 
next to a guard. Were there any other guards in the bank 
at that time? 

A I didn't observe any other guards, no. 

Q Was the defendant Bryant facing you or did he have 
his back to you? 

A He had his back to me. 

Q What, if anything, did you observe ines 

A I observed the defendant Bryant with his left hand 
in his left coat pocket and his right arm appeared to be 
around the uniformed guard's waist with his hand in the 
proximity of the officer's revolver. 

Q What, if anything, did you observe next? 

A I observed him walk with the guard to an alcove 
in the rear of the bank. 


Q Can you make a mark on Government's Exhibit 2, 


, with the letter "B", where you saw the defendant Best on the 


line? 
A Approximately here [indicating.] 
Q Can you make a mark, a "BR" and a “G" where you 


first saw the defendant Bryant and guard? 
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[The witness indicated. |] 
Q Can you draw a line in the direction where you saw 
the defendant Bryant and the guard walk? 
THE COURT: Make an arrow of that line, please. 
[The witness indicated.) 
THE COURT: Show it to counsel first, please. 


{[Pause.] 


MR. HERWITZ: I have no objection. 


THE COURT: I didn't ask you that. It is in 
evidence. I just wanted you to see the marking. 

MR. HERWITZ: As soon as there was quiet I wanted 
to announce that I have no objection. I'm sorry, your Honor. 

THE COURT: Show it to the jury. Counsel have 
examined it. 

MR. GIPSON: We have no objection, your Honor. 

THE COURT: There is no issue as to an objection. 
The point merely is to familiarize yourself with what is going 
on here and you are entitled to see it first so that you 
can be familiar with what the witness has done. 

Now show it to the jury. 

[Pause.] 
BY MR. VIZCARRONDO: 
(@] Sergeant Henry, what did you see after you saw 


Bryant: walk to the back of the bank with the guard? 
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I saw -- I proceeded -~ 
THE COURT: What did you see? 
MR. VIZCARRONDO: I will withdraw the question, 
your Honor. 
THE COURT: withdrawn. 
Q What did you do after you saw Bryant walk to the 
back of the bank with the guard? 
A I turned the corner of 18th Street. 
Q What did you see at that time? 
A I saw the defendant Best leave the bank from the 
18th Street entrance. 
Q What did you see next? 
A The defendant Best walked in my direction. 
Q What, if anything, did you do next? 


A I stopped and frisked the defendant Best. 


Q What, if anything, did you do next after you frisked 


the defendant Best? 
A I told Officer Ricciardi -- 

THE COURT: No, no. Don't tell us what conversa~- 
tion you had with another officer. That is out of the 
presence of the defendants and not binding on them at all. 

Q What, if anything, did you see next? 
A officer Ricciardi and Officer Reddy stopping the 


defendant Bryant. 
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Q What, if anything, did you do after Officer 
Ricciardi and Officer Reddy stopped Bryant? 

A I proceeded to where they were standing with the 
defendant Bryant. 

THE COURT: This is a lovely .oom. They don't 
make them like this any more. However, if they can't do 
a sibs tr of acoustics then it is all for the better. 
keep your voice up, please. 

Read the last question and answer, Mr. Reporter. 

[Record read.] 

THE COURT: Where were they standing at that 
particular moment? 

THE WITNESS: They were standing west of the 
Eighteenth Street entrance. 

THE COURT: How far west? 


THE WITNESS: I would say approximately five 


THE COURT: Thank you. 


Next question. 


Q What, if anything, did you see es you walked Best 


towards where C.ficer Reddy and Officer Ricciardi were 
frisking Bryant? 
A I observed the defendant Best attempt to discard 


a white piece of paper from his right jacket pocket. 
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Q What did you do then? . 

A I retrieved the piece of paper and continued to -- 
continued to where the two officers were holding the de- 
fendant Bryant. 

THE COURT: Where was the piece of paper you say‘: 
you retrieved? Where was it when you retrieved it? 
THE WITNESS: On the pavement, your Honor. 

Q You saw Best take a piece of paper out of his 
pocket? 

A Yes. He slid it out of his pocket. 

Q Did you see him drop it? 

Yes. 
THE COURT: That was all within your vision? 
THE WITNESS: Yes. 


THE COURT: Did you follow the flight of that 


THE WITNESS: Yes, I did. 

THE COURT: Here is a piece of paper [handing]. 
Re-enact what you saw. Be good enough to stand up so that 
, the jury can see you. 

Th. WITNESS: The defendant Best was directly in 
front of me. He slid the paper out of his pocket with his 
right and dropped it to the pavement [indicating]. I bent 


down and retrieved it with my left hand. 
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2 THE COURT: Did you immediately bend down to 
| 
3 retrieve it? : 
| 


THE WITNESS: Yes. | 


THE COURT: Very well. You may take your seat. 


6 | Q What did you do next? 


MB I proceeded to where Officer Ricciardi and Officer 


Reddy were holding Bryant. Then I had radio cc munication 


with two other units. 


What did you do with the piece of paper that you 


10 . 
picked up? 


12 A I handed it to Officer Red¢y. 


Q What did you do after that? 


14 A After that I proceeded to 105 East 19th Street. 


15 Q What, if anything, did you observe there? 
A I observed the auto that was par...d, originally 

oiakel, on the north side of 20th Street between Fifth 

‘Avenue and Broadway, parked in front of 105 East 19th Street. 


Q Did you meet with anybody there? 


A Yes. 


Whom did you meet with? 


21 

2 A Officer Galluba and Detective Schwartz. 
B Q Was the car occupied? 

°”“ A No, it was not. 

5 What, if anything, did you do after that? 
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A After that I proceeded to the Thirteenth Precinct 
Stationhouse. 
MR. VIZCARRONDO: I have no further questions of 


this witness, your Honor. 
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THE COURT: Cross-examination, gentlemen. 

MR. CONCANNON: May I have a moment, your Honor? 

THE COURT: Certainly. 

(Pause) 

MR. CONCANNON: Your Honor, I have no questions 
of Sergeant Henry. 

THE COURT: Would you be yood enough to oblige 
me and say that the defendant SoO-and-so has no questions? 

And you, Mr. Vizcarrondo, no matter how often they 
have to repeat the names, have your witnesses constantly 
repeat names rather than “two defendants,” and so forth. 
Repeat them over and over again so we don't make any mistake 
as to what is being said. 

MR. CONCANNON: Mr, Simpson has no questions of 


Sergeant Henry. 


THE COURT: Very well. 
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Henry - cross 
CROSS-EXAMINATION 
BY MR. HERWITZ: 

Q Officer Henry, my name ig Victor Herwitz and I am 
the attorney for the defendant Best. I want to ask you 
some questions relative to your testimony. 

You testified on your direct examination that 
you observed the defendant Best and the defendant Bryant 
enter the Manufacturers Hanover Bank at Eighteenth Street 
and Fifth Avenue; is that correct? 

A Yes, sir. 

Q And that you stationed yourself .-itially in front 
of the bank on Fifth Avenue? 

A No. I didn't station myself there. I took 
periodic looks. | 

Q You didn't want to be obviously a policeman looking 
is that right ? 


A Thet's correct. 


Q How long would you say the defendants Best and. re 


o- 
Bryant were in the bank from the time they entered on Fifth 


, Avenue, as you testified, until they left it on Eight nth 


Street, or Best left it on Eighteenth Street? 
A I would say approximately a minute and a half. 
Q During that minute and a half, do I understand, 


you did not continuaily stay in front of tie bank looking 
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| into the bank? 
A No, I didn't, 
Q About how much of that minute and a half dig you 


devote to looking into the bank? 


Approximately thirty seconds, 

Q You said that during the thirty seconds you didn't 
keep the defendants continuously under observation; 
right? 

A No. 

Q About how many seconds of the thirty seconés that 
you were in front of the bank did you keep either Best or 
Bryant under observation? 

A Maybe twenty seconds, 

Q Were you alone or were you with any of your col- 


‘ 


| leagues at that time? 


| A I was with Officer Ricciardi and Officer Reddy. 


Q Were they right with you? 
A No. 


Q Where was Officer Ricciardi when you were in front 


of the bank? 


A I was not Paying too much attencion, 
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If you don't know -- 
As to where he was, I don't recall. 
Where was Officer Ricciardi, if you know? 
I don't recall. He was either at Eighteenth 
Street -- 
THE COURT: "I don't recall" is the answer. 
Next question, please. 
Q Do I understand correctly that when you testified 


on direct examination as tc what you observed in the bank 


you were talking about your observation which went on for 


a maximum of twenty seconds? 

A That's correct. 

Q Was it continually twenty seconds or was there a 
break in those twenty seconds? 

There was a break in those twenty seconds. 

How many times did you look in? Once or twice? 
Twice or three times. 

Twice or three times? 

A Right. 

Q In other words, each time you looked in it was 
really, virtually, a glance that took a few seconds; is 
that right? 

A No. 


What was the longest continuous period of time, 
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as best as you can estimate, that you looked into the bank 
and saw either the defendant Best or the defendant Bryant? 

A Approximately six or seven seconds. 

Q During the total of the twenty seconds that you 
looked in the bank what did you see the defendant Best do? 

A I saw him stand on the feeder line. That's all 
I saw him do. 

Q Did you see him approach a teller? 

A No, I didn't. 

Q Did you see him put his hand in his pocket in any 
threatening way? 


A No, I didn't. 


Q Did you see Best talk to anybody? 


No, I didn't. Most -- 
THE COURT: "No, I didn't," is the answer. 
Next question. 
Q With respect to Bryant, did you have him under 
observation a total of innahes seconds or less? 
A Yes. 
Q You didn't see him do anything but apparently be 
in the proximity of one of the guards; is that correct? 
MR. VIZCARRONDO: Objection, your Honor. That's 


a mischaracterization of the witness' testimony. 


THE COURT: Sustained. 
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Q You saw Bryant in the vicinity or near one of the 


guards; is that right? 


A Yes. 


I think you testified that he had his hand in his 


His left hand was in his left overcoat pocket. 
Did you see him take his hand out of his pocket? 
Not his left hand. 
Q What did you see him do with his right hand? 
A His right hand appeared to be around the guard's 
waist in the proximity of the guard's revolver. 
Q Was the guard facing him, as you could observe it? 
A No. The guard was facing th rear of the bank and 
the defendant was facing the rear of the bank. 
Q It is your testimony that he was standing behind 
the guard? | 
| A Side by side. 
Q And then what did you observe him do? 
A Walk with the guard into an alcove and then I lost 
, sight of hin. 
Q When you saw Bryant and the guard walk into the 
alcove, did you observe what Best was doing or where he was? 
A At that point, no. 


Q Then you testified you went around to the Eighteenth}. 
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Street side of the bank; is that right ? 

A I walked around the corner, yes. 

Q How far around the corner Gid you walk? Did you 
walk towards the exit on Eighteenth Street, the entrance? 


A I walked around the corner, about three or four 


According to the map -- 
THE COURT: Which exhibit? 

Q According to Exhibit 2 there is an entrance to the 
bank, or an exit to the bank, on Eighteenth Street; is that 
right? 

A That's correct. 

Q Approximately how far from the corner is that? 

A I would say approximately fifty feet. 


Q How far into Eighteenth Street did you walk from 


Fifth Avenue? 
A Initially? 
Q Yes... 


A Three or four steps; six or eight feet. 


Q So you were standing, would it be, 40 or 45 feet 


from the entrance, the Eighteenth Street entrance, to the 
bank when you saw Best emerge from it? 
a That's correct. 


Q When Best came out of that bank did he run out? 
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He was walking at a rapid pace. 
Did you then decide to arrest him? 

A Ne, I didn't, 

Q You didn't consider you had cause to arrest him, 

did you? 
MR. VIZCARRONDO: Objection, your Honor. 
THE COURT: Be careful. that's a bad ground, 
if I may suggest. The objection i. sustained. 

Next question. 
What did you do then? 
I stopped, questioned and frisked the defendant. 
THE COURT: Give me the name of the defendant. 
THE WITNESS: The defendant Best. 
You stopped and what? 

A Questioned and frisked him, 

Q When you say you stopped and questioned, tell the 

Court and jury exactly what you did and what you said. 
PY I identified myself as a police officer. At that 


time I thought my life was in danger . 


Q I didn't ask you what you thought. What did you 


say and do? 
MR. HERWITZ: I move to strike that out as the 
operation of his mind. 


THE COURT: Objection sustained. 
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The jury will disregard that portion just given of 


the answer in which the witness told us about danger. That 


Q You say yougshowed him your shield. 
A That's correct. 

What did you say to him? 

“Police officer." 


Q Anything else? 


ik must be disregarded. 


A And then I began to frisk the defendant. 

Q When you say you began to frisk him, did you 

hands on him? 

A Yes. T did. 

Q Did you stop him from moving? 

A He was stopped. 

Q Did you tell him not to do anything? 

A I just said, "Police officer," and he stopped. 

Q When you say you frisked him, you mean you ran your 

or your hands up and down his clothes? 

A Yes. 

Q Did you find anything suspicious in the frisk? 

A No, I didn't. 

THE COURT: May I suggest, Mr. Herwitz, you go 

back to the lecturn. He drops his voice and it becomes 


a conversation between you and the witness. You make that 
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lectern your happy hunting ground; get in back of it and 
don't start lecturing us. Get in back of it, please. That 
gives you a chance to lean and support yourself. 

Please proceed. 
MR. HERWITZ: I do need that. 

Q Do I understand that you put your hands on him 
to frisk him? Did you find anything that you thought 
threatened jour life as a result of the frisk? 

A No, I didn't. 

Q fter you completed your frisk, did you tell him 
to come with you? 

A Before -- 

THE COURT: Did you tell him to come with you? 
That's all that was asked. That's all that you have before 
you. 

[continuing] No. 

Did you keep your hands on him? 

No, I didn't. 


Q What did you say to him? 


A I asked him to accompany me to where the other two 


officers were holding the defendant Bryant. 
Q How far from you were the other two officers with 
the defendant Bryant? 


A Approximately 50 feet. 
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Q So your testimony is that after you stopped him 
and frisked him you said to him -~- Tell me exactly what you 
did say to him. 

A I don't remember the exact words, but I asked him 
to accompany me to where the officers were holding the 
defendant Bryant. 

Q You ordered him to do it? 

A No, I didn't order him. 

Q It was a request? 

A Yes. 

Q Could you tell us the tone of voice in which you 
made that request, if you can recall? 

MR. VIZCARRONDO: Objection, your Honor. 
THE COURT: It is cross-examination. I will 
allow it. 

A Normal tone. 

Q Did you have your gun out? 

a No, I didn't. It was not in sight. ‘ 


Q Was it while he was accompanying you towards where 


_ Mr. Bryant was being held by the officers that you testify 


he took the piece of paper out of his pocket, or tried to? 
A Yes, 1% is. 
Q How many feet would you say you had walked from 


the time you had started to frisk him until the defendant 
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Best tried to take this piece of paper out of his pocket? 

A { would say approximately 10 or 15 feet. I am 
just gvessing. 

Q You didn't tell him you were going to arrest him? 

A No, I didn't. 

Q Before he took this piece of paper out of his 
pocket, or tried to put it to the ground, you didn't tell 
him he was under arrest, did you? 

KN No, I didn't. 

Q So, Officer, after you had stopped him and frisked 
him -- you can think back to your own state of mind at that 
time -- if he ad wanted to leave would you have let him? 

MR. VIZCARRONDO: Objection, your Honor. 

THE COURT: The objection is overruled. I will 
allow it. 

What is your answer? 

No, I would not. 

THE COURT: Next question. 


MR. HERWITZ: I have no further questions, your 
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(cont'd) 
THE COURT: Mr, Gipson, you may cross-examine. 

CROSS-EXAMINATION 
BY MR. GIPSON: 

Q Sergeant Henry, you made some statement to the 
PBI regarding this event; is that right? 

A Yes, I did. 

Q I show you one that appears to be on 8-1/2 by 14 - 


MR. VIZCARRONDO: Objection, your Honor. 


THE COURT: Mr. Clerk, mark the papers which 


Mr. Gipson is about to hand to the wit.ess. Mark it as his 


client's exhibit for identification. 

(Defendant Bryant Exhibit A marked for Identi- 
fication.) 

THE COURT: Come up to the side bar, gentlemen. 

(At the side bar.) 

THE COURT: What is Exhibit A for Identification, 
please? 

MR. GIPSON: It is a short statement that the 
witness made on April 28 concerning his recollection of the 
incidert, and the next statement he gave appears to be three 
pages in more detail, but I don't know the date. 

THE COURT: Also made by this witness? 

MR. VIZCARRONDO: I would point out that the 


witness has not indicated now that he needs his memory re- 
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freshed in any manner. 

MR. GIPSON: I am going to cross-examine him with 
respect to the freshness of his recollection. 

MR. VIZCARRONDO: The usual procedure is 
counsel to cross-examine the. defendant and then -- 

THE COURT: Yes. My suggestion would be that you 
first put your questions to the witness, and if you find it 
necessary to refresh his recollection on the basis of what 
he reveals on the stand, then I would also suggest that you 
confront him with any statement -- not only those you referre 
to but any other statement. I think you are putting the 
cart before the horse the way you are going about it. 

MR. GIPSON: I would indicate the direction I am 
going: Merely whether the witness made a statement, and I 


would go into the area, and if it is necessary I would have 


the exhibit, the second exhibit, marked for identification 


and proceed with my cross-examination from that 

MR. VIZCARRONDO: Your Honor, most of these 
exhibits have been marked as 3500 material.. I think that 
,counsel should state to whe he is referring so that other 
counsel can follow. 

MR. GIPSON: We have two statements from the 
witness. One has a date and the other has not. 


THE COURT: Try it out the way I suggest. I think 
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you remember the questions, and when you find that the witnes 
has said Something you think is contrary to anything he said 
on another occasion, or wrote in a report, then you may con- 
front him with it. 
MR. GIPSON: Fine. 
(In open court.) 
BY MR. GIPSON: 
Q Sergeant, you made two Statements; is that right? 
A Two statements to whom? 
Q To the FBI agents. 
A Could you rephrase that question? 
Q Do you recall having made Statements concerning 


this event? 


A Yes, 


Q With respect to your own investigation? 
Yes, 
How many statements Gid you make? 
I don't recall. 
Would it be fair to say there was more than one? 
Are you referring to two different agents? 
Q Concerning the incident itself. 
A Yes, more than one. 
Q Do you recall that in one Statement you referred 


to a vehicle that looked like an Oldsmobile? 
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A Yes. 
Q Do you recall stating in another statement that 


it was a 1972 Pontiac? 


MR. VIZCARRONDO: I object to the form of the 


question, your Honor. 
THE COURT: That is contrary to what we discussed. 
¢ wenbete the objection. 
You on bring that substance out in another way, 
in the way it was suggested and to which you agreed. Try 
it again, please. 
Q De you recall making one identification of the 
motor vehicle? 
A Yes. 
Q What identification did you make of it initially? 
A I said an Oldsmobile. 
Q Do you recall subsequent to that identification 
making another identification? | 
A No, I don't. 
THE COURT: Of that same automobile. 
THE WITNESS: Not to the FBI agents, no. 
THE COURT: He didn't ask you whether you made it 
to the FBI agents. Did you refer to that same automobile on _ 
another occasion as a different car or a different manufacture 


than what you had first declared? That's all I am asking. 
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THE WITNESS: Yes. gf 


with regard to that same car? 
THE WITNESS: It was a 1972 Pontiac. 


BY MR. GIPSON: 


Q So would it be fair to Say that initially when 


THE COURT: What did you say on the second | ‘ 
Z 
is that right? . 


A No, I was not. 


you saw the car you were not aware that it was a 1972 ™ 


Q It appeared to be an Oldsmobile -- 
MR. VIZCARRONDO: Objection, your Honor. 
COURT: What is the basis of your objection? 
MR. VIZCARRONDO: In the characterization of the 
question, what the car appeared to be to the witness. 
THE COURT: I will aliow it. 
Read the aneektien:, 
(Record read.) 
A Yes. 
Q Would it be fair to Say that you were mistaken 
* about the identification -of the car? Is that right? 
| A I was not sure of the identity. 
Q You were not sure. 
Had you seen Mr. Bryant prior to that occasion? 


A No, I’ didn't. 
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Do you recall what he was wearing on that day? 
By Mr. Bryant? He was wearing 4 hat, a dark hat, 
a topcoat, either dark gray or black. He was wearing high 
heels, gray patent leather shoes, and sunglasses. 
Q Do you recall anything else about his wearing 
apparel? 
B That's about all. 
Q That's all you recall? 
A That's all. 
Q Approximately what time was it when you first 
saw this person you identified as Mr. Bryant? 
A Approximately twenty minutes after 1:00. 
Q In the afternoon? | 
A That's correct. 
Q Would it be fair to say that that particular area 
of the city is relatively crowded at that time of the day? 
A - Yes. 
Q This was a regular business day? 


A That's correct. 


Q Would it be fair to say that there were numerous 


people around? 
A That's correct. 
Q And this was also the approximate time of lunch 


hour; isn't that a fact? 


>* 
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A little after that. 
Q It is still in the vicinity, would you agree with 
me, of lunch hour? 
A In the vicinity. 
Q When you first saw the person you identified as 
Mr. Bryant, was he isolated or were there other people 
around him, or how would you describe the background as far 
as other people are concerned? 
A There were other people on the street. 
Q When you first saw him where was he at? 3 
A He was crossing Fifth Avenue, ceiiieiiatiaian: ae 
west side of Fifth snails at 20th Street. 
Q Was he alone? | 
A No. He was with the defendant Best. 
Q What do you recall about the facial features of 
the person you saw crossing the street that you identified 


as Mr. Bryant? 


A With the hat and sunglasses -- ¢ don't recall 


any of the facial features. 

Q Therefore you never saw with clarity the facial © 
‘tieaveies of the person you identified as Mr. Bryant initially? 
MR. VIZCARRONDO: Objection, pur Honor. 

Initially. 


THE COURT: Hold it. Don't answer when there is 
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an objection. He has to jump up. 
The cbjection is overruled. I will allow the 
answer. 
Read the question and answer. 
(Record read.) 
Q The person you saw, was his height extraordinarily 
tall, short, or was he of average height? 
A Average height. 
Q Therefore it would be fair to say you saw an 
individual of average height with a hat on and sunglasses; 
is thet right? 


A That's correct. 


Q You could not identify his facial features? 


That's correct. 
What color was that hat? 
I believe it was gray or a color similar to that. 


You are not sure of the color of the hat; is “hat 


That's correct. 

THE COURT: Mr. Gipson, as an accommodation to 
me -- it is a habit, I am sure, on your part; I used to do 
it too -- you are walking up and down and I want you to con- 
tain yourself, if you don't mind, because I lose your voice 


as you walk towards the witness room. Station yourself 
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right where I won't be missing anything. 


Q 


A 


Thank you. 

Do you recall the style of the 

No, I don't. 

Do you recall tis style of the topcoat? 

No, I don't. 

Was it full-length or three-quarter or half? 
It was like a three-quarter length. 

Where were the pockets? 


I believe they were on the right and left side. 


I didn't examine the pockets. 


Q 


Didn't you testify earlier the person you identi- 


fied as Mr. Bryant had his hand in his coat pocket? 


A 


Q 


A 


Q 


It appeared to be in his coat pocket. 


It appeared to be? Now you ar not sure? 


His hand was out of sight. 


MR. VIZCARRONDO: Objection, your Honor. 
His hand was out of sight? 

Yes. 

You are sure about that? 

That*s correct. 


You testified on direct examination that the 


person you identified as Mr. Bryant had his right arm around 


the waist of the bank guard; is that right? 
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That's correct. 
You were on the outside of the bank at that time? 

A That's correct. 

Q Did that person have on @ hat at that time? Did 
he have a top hat on at that time, the person you identified 
as Mr. Bryant? 

A { don't recall. 

Q You don't recall now whether he had a hat on? 

At thai time. 
Did he have sunglasses on? 

A Yes, he did. 

Q Can you describe the sunglasses, if you can 
remember? 

A Normal type. Dark colored glasses. 

Q Did he have a hat in his hand? 

A No, he did't. 

Q As I recall, you testified that you only saw the 
back of the individual that had his arm around the bank 
guard; is that right? 

fe I saw his back and I saw 4 portion of the right 


‘ 


side of his face. 


Q When did you see the portion of the right side 


of his face? 


& When the guard was on his right he was talking 
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with the guard. 
Q At that time could you see his facial features? 
A I saw the side of his face. 
Q My question was whether you were able to see his 
facial features at that time? 
A No, I was not. 


Q So, therefore, you stillhave not seen the face 


of this man; is that right? 


| 
MR. VIZCARRONDO: Objection, your Honor. 


THE COURT: The form is objectionable. Objection 
sustained. 
Reframe it, please. 
MR. GIPSON: I will go to another line, your Honor. 
Q The individual you initially saw walking across 
the street with sunglasses and hat, are you absolutely 
positive that is the same man you saw with his arm around 
the bank guard? 
A Yes, I am. 
are you so sure? 
shoes stood out, because the shoes were very 
| had him in sight for a long period of time. 
cannot remember his facial features though? 


No. 


Or what he was wearing other than what you 
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testified? 

A Right now I can’t remember, no. 

Q What was so uncommon about the shoes you observed? 

A Highly shiny patent leather gray shoes, platform- 
type shoes. 

Q You consider that to be uncommon today? 

A Yes, I do. 

Q Going back over your testimony on direct examina- 
tion by the United States Attorney, as I recall you testified 
you observed a man you described as Mr. Bryant walking across 
the street looking into two banks and going ito a third 
bank, put his arm around the guard, and subsequently was 
arrested. 

MR. VIZCARRONDO: I object. It is a mischaracter- 


ization of .he testimony. 


THE COURT: Sustained. 


MR. GIPSON: I only reiterate on 

THE COURT: I made a ruling. If z am wrong your 
position will be held right and the judge wrong. All I can 
do is rule according to my oath. That's my ruling. The 
‘ehidation is proper and I have sustained the objection. 

You have an opportunity to reframe your question. 


Q Did this individ:al do anything other than what 


you testified to? 
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A No, he did not. 


Q ; At the time that you observed the two people 


walking across the street -- 
THE COURT: Name them. 
Q -~- the two you have identified as Mr. Best and 
Mr. Bryant -~ were these individuals at all times in your 
observation? 
2 A® all times? 
MR. VIZCARRONDO: Your Honor, I object. I ask 


counsel to state what he means when he says -- 


MR. GIPSON: I will rephrase the question, your 


THE COURT: Very well. Thank you. 

Q Considering the period of time betwern the time 
you in’tially saw the two individuals and the time they were 
arrested, taking into consideration the interim or lapse 
of period of time, were those two individuals at all times 
in your observation? 

A No, they were not. 

Q How much time elapsed between the time you initiallh 
Saw these two individuals and the time they were placed under 
arrest? 

A I woule say approximately a half hour. 


Approximately a half hour? 
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Yes. 

Q Out of the span of that half hour of time, how 
much of that time was the individual you identified as 
Mr. Bryant in your personal observation? 

A Approximately five minutes. 

Q So, therefore, out of 4 total thirty minutes you 
observed the individual you identified as Mr. Bryant for a 
period of five minutes; is that cor~ect? 

h That's correct. 

Q You testified that’ the individual you identified 
as Mr. Bryant you had observed him walk into two banks and 
go into a third bank? 

A That's not right. 

Q What did you observe during this five-minute 


period of time of the defendant Bryant? 


MR. VIZCARRONDO: Objection, your Honor. 


THE COURT: On what ground? 
MR. VIZCARRONDO: What he observed in the five- 
minute period of time? What is he referring to? 
THE COURT: Reframe it. 
MR. GIPSON: Yes, your Honor. 
Q What did you observe during that five-minute 
period of time of the party you identified as the defendant 


Bryant? 


Henry ~- cross 

A I observed him enter one bank on 20th © eet. 

I observed him leave the bank. I observed him walk north 
on Fifth Avenue, and I observed him walking south on Fifth 
Avenue to 18th Street. 

Q When he left that bank, when you observed him 
leaving before he was apprehended, was he the only individual 
leaving the bank at that time? 

A Which particular bank are you talking about? 

Q What banx did he enter? He looked into one. 

He entered two banks. 
He looked into one and entered two; is that right? 

A Yes. That I saw. 

Q That you saw. You saw him go into the Chemical 

is that right? 

A That's correct. 

Q You saw him go into the bank in which the party 
that you identified as Mr. Bryant was in? 

A Yes. 


Q Taking into consideration the time you saw him 


go into the Chemical Bank, did you see any othe, people 


coming in and out of the bank at that particular time? 
A There were other people coming in, but I was not 
paying much attention to them. 


Q How were you able to identify distinctly the 
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person you identified as Mr. Bryant from other individuals 
going in and out of that bank at that time, the Chemical 
Bank? 
MR. VIZCARRONDO: I believe that that has been 
asked and answered, your Honor. 
THE COURT: Let him answer it. 
A By his dress. 
Q That would be by the hat which you can't recall 
the color of. 
A At this moment I can't recall the color. On that 
y ~ knew the color, the coat, the shoes. 
Q At that time you didn't recall his facial features; 
is that right? 
A No, I didn't. 


THE.COURT: Mr. Gipson, I don't want to interrupt 


you, but fo. my own guidance give me an idea of how much 


more time you want on cross-examination. 

MR. GIPSON: I don't know what time the Court 
intends to break for lunch. 

THE COURT: Give me an idea. 

MR. GIPSON: Another fifteen or twenty minutes, 
y ur Honor. 

THE COURT: That's an answer to my question. 


Thank you. 
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2 Ladies and gentlemen, I have another conference 
3 that Imst attend involving another case. I am go.ng to 
3 4 excuse you but I want everybody back here on the dot at 2:15. 
5 I will arrange my own schedule. I will take a sandwich, if 
6 any at all. I will be here at 2:15 and I want everyone here 
7 at that time, all witnesses, and no delays will be countenanced. 


8 Mr. Clerk, announce a4 recess to 2:15 sharp. 

9 (Luncheon recess.) 

10 (In the robing room.) 

ll MR. CONCANNON: May I say something about 

2 Mr. Simpson? This is with reference to who was concerned 
13 with respect to that incident in the prison. 

14 I did question him. I was anxious to find cut 
15 what he was doing over there. 


Yesterday, I may point out, he was one of the firs 


two people here and, consequently, not the person involved 
18 over there. This morning they transferred his room without 


19 giving him his *oothbrush or razor. He immediately asxed 


if he could wait until] he could get those things. They made 
21 no effort to get those things. He said he wanted his things 
and that he wouldn't go to court without shaving or brushing 


his teeth. 


THE COUR™ You saw fit to bring it up again. 


» 2S = @. 


The information imparted to me makes no difference 
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except as to the delay of the trial. That's my only concern. 
If a defendant, while a prisoner awaiting trial, is not 
treated properly, is not given things he feels he should have, 
that's . problem that must be resolved, but it does not 
excuse his failure to be here. That's all I want. I want 
the case to go on promptly. 

The information I have is to the contrary, but I 
am not sure that ‘\.ose giving me the information would give 
that testimony under cath. All I know is that that's the 
information I got. | 

Let’s forget that. I don't want to hold it agains 
anybody. I was not a party to it. 


I want your help to be sure that the trial goes 


Counsel hwe seen fit to come in and talk to me 
about the food prob.em. This gives me an opportunity to say 
that the (adit ‘iii to me with regard to yesterday 
was that one of these three defendants was an active partici- 
pant in the fracas with regard to food. The food shies was 
broadcast at | siose of the afternoon. I saw it myself 
om the evening on celevision with regard to the protest and 
demonstration of the kind of food that was being served, so 


that such an event did teke place yesterday where a number 


of prisoners complained and caused a commotion and presented 
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quite a problem to the Correction people. In fact, that 
was one of the reasons that they were not brought into the 
courtroom yesterday for fifty minutes after the trial was 
supposed to have started. 

The attorneys are in here and they are saying, 
in effect, and correct me if I am wrong, that their client 
would like to get food from relatives or friends because 
the clients are Muslims, of the Muslim faith, and they do 
not believe in pork; they get pork in their food over at 
the prison, and these well-wishers who want to help them 
with food will give them the food they, as Muslims, can have 
according to vheir religious scruples; isn’t that the size 
of it? | 

HERWITZ: Yes. 


GIPSON: Yes. 


CONCANNON: My client has not mentioned it 


COURT: Have you any objection to this food 
being given to them? 
MR. VIZCARRONDO: No objection, your Honor. 
THE COURT: Be good enough to ask the marshal, 
the chief marshal, to come in here now. 
Off the record. 


(Discussion off the record.) 
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THE COURT: What is your name? 

THE MARSHAL: Francis Lopez. 

THE COURT: It has gome to my attention that these 
defendants are Muslims, of the Muslim faith, and they cannot 
eat according to their religion certain foods that are 
served over at the prison, no matter how good those foods 
are. There are well-wishers or family people, or somebody, 
that want to be friends to these defendants and they have 
brought food for them so that they can eat. It is all right 
with me and I hope you can see to it that they do get this 
food, but it is only subject to your examination. I don't 
want any gun to pass or anything wrong to transpire. If all 
these people want to do is help them ei giving them food to 
eat, that's all right with me. You have my permission pro- 
vided it passes muster. You know what I mean by that 
expression. 

| THE MARSHAL: As long as you tell us we will 


comply. You are telling .s to? 


THE COURT: Yes. I am telling you directly, on 


the record, to allow them to take this food provided you 
t 
find what is given to them is food. 

THE MARSHAL: We will check it, your Hor 

THE COURT: ‘Gentiemen, I will see you at the 
proper time. 


(Recess. ) 
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[AFTERNOON SESSION 


2:20 p.ia. 


(Jury in box.) 
WILLIAM HENRY, resumed. 
CROSS-EXAMINATION CONTINUED 
BY MR. GIPSON: 

Q Sergeant, during the course of the time that you 
observed the parties you have identified in the time that 
one or both of them were iets was Police Officer Reddy 
with you at all cimes? 

A No. 

Q During the portion of that half hour how much 
of that time was Police Officer Reddy wai you? 

A During that portion of the time? Three or four 
minutes. 

Q ° Mr. Bryant was apprehende. by whom? 


Officer Reddy. and Officer Ricciardi. 


MR. GIPSON: I have nothing further, your Honor. 


THE COURT: Would the government care to question 
the witness on redirect examination? 


MR. VIZCARRONDO: One small matter, your Honor. 
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REDIRECT EXAMINATION 
BY MR. VIZCARRONDO: 

Q Sergeant, after you stopped the defendant Best 
outside of the Manufacturers Henover T: st Company on 18th 
Street, did you observe anything in Officer Reddy's hand? 

BR Yes, I did. 

4 

Q What did you observe? 

A 1 observed a metal object which appeared to be 
a hand grenade. 

Q Was this before or steer you picked up the piece 
of paper that Best iemaiaid on the sidewalk? 

A After. 

Q How much after? 

A Seconds. 

MR. VIZCARRONDO: Thank you. I have no further 
questions. 

THE COURT: Is there any further recross-examina- 

MR. CONCANNON: Mr. Simpson has none, your Honor. 
RECORS -_ AMINATION 
BY MR. CIrPu’: 

Q Did »«. question Patrolman Reddy as to where he 
had obtained the object he had in his hand? 


MR. »..ZCARRONDO: Objection, your Honor. I think 
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he is asking for hearsay. 
THE COURT: I will take the answer just yes or no. 
No. I didn't question him. 
THE COURT: What is the next question? 


MR. GIPSON: Nothing further, your Honor. 
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RECROSS-EXAMINATION 
BY MR. HERWITZ: 

Q Mr. Henry, ¢id you make some statement in this 
case to the FBI? 

A Yes, I did, 

Q I show you -- 

THE COURT: Ask him what he said On such and such 
@ point before you show him anything, Then, if you want 
to dispute what he has to Say, show it to him. First, 
elicit what it is that you are pursuing. 

Q On April 28, 1975, did you make a statement to the 
PBI in which you said, in substance, as follows: Relative 
to what had occurred at ea Ce Hanover Bank 
immediately before and after you stopped the defendant Best 
at the Eighteenth Street exit ing may I read it? 

Henry advised that Irving talked with the guard 
while Best got in line for the teller's cage. At this time 
Henry thought Irving had a gun or weapon cf some sort as he 
appeared to have his arm in an unusual position, at this 
, time Henry advised he was standing at the Side door of the 
Men ifacturers Hanover Trust Company on Eighteenth Street 
when Best exited the bank and almost bumped into Henry. 


Henry advised he immediately Placed Best under arrest and 


at this time Best and Irving were approximately 30 feet apart. 


r 


» 
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Do you remember making that statement, in substance 
to the FBI on February 28, 1975? 
A February 28? That's before the incident, counselor 
Q I'm sorry. April 28, 1975. 
A April 28th [ don't think I had any conversation 
with the FBI. Are you referring to April 24th? 
Q On April 24th did you make that statement, in 
substance, to the FBI? 
A To what agent? 
THE COURT: He doesn't care what agent. Did 


you say to the FBI what he just mentioned? 


THE WITNESS: Something similar to that, in 


substance. 
Q Was that a statement that you made on the very day 
when this occurrence took place, April 24, 1975? 
A In substance, yes. 
Q When you made it, did you believe it to be true, 
in substance? 
MR. VIZCARRONDO: Objection, your Honor. 
THE COURT: The objection is overruled. 
What is your answer? 
Did I believe it to be true? 
THE COuRT: Yes. 


[continuing] Yes, I did. 
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COURT: What is the next question? 
it true? 

MR. VIZCARRONDO: Objection, your Honor. 

THE COURT: Was it true in fact? 

THE WITNESS: To the bewt of my knowledge it was. 

pid you further state, continuing: 

Henry advised that Reddy was confronting Irving 
and he, Henry, walked towards Best and Reddy to bring the 
prisoners close together. 

Did you say that in substance? 

A Prisoners? No. I don't think so. I didn't 
say “prisoners.” I don't believe I used that word. 

Q What did you say with respect to that, if you can 
recall? 

A I was bringing Best to where Officer Reddy and 
Officer - 

Q Did you then say, in substance, to the FBI as 
follows: 


As Henry advanced with Best towards Irving 


, Reddy, Best attempted to throw away an envelope? 


Yes. 
Do you remember your saying that? 
Yes, I did. 


“id you then say: 
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Henry retrieved the envelope and Getermined this 
demand note? 
Yes, I did. 
Is that true? 
That's tue. 
Did you then Say this. 
Upon nearing the Proximity of Officer Reddy and 
Irving, Henry advised Best of his rights? 
A I did not, 
Q You didn't say thar? 
A No. I dida't. 
Q Do you remember whether when you were interrogated 
by the FBI on the day of this occurrence you told the man 
who interrogated you that before you placed Best under 


arrest you had seen the alleged >Somb, or hand grenade, taken 


from the Possession of Irving? That refers to the defendant 
’ ‘ : 


Bryant, does it not? 


A Yes. 


tell them that? 
A Yes, I did. 


Q Did you make any statement at any other time to 
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anybody else, to any official, other than the statement you 
made on April 24? 

2 I made statements to the United States Attorney. 

Q In — statement that you made to the United 
States Attorney, did you say what you just testified to on 
redirect examination, that before placing Mr. Best und r 
arrest you had seen the alleged hand grenade or bomb, or 
whatever it was, taken from Mr. Bryant? 

A Yes, I did. 

Q T> whom did you say that? 

A To the FBI agei:t. I didn't actually place him unde 
arrest. 

I said before you placed Best under arrest. 
I never placed Best under arrest. 
You never did? 

A No. 

Q I want to go back. When it says here in this 
purported statement that you said Henry advised he immediate 
placed Best under arrest, did you say that? 

A No. 

Q You never placed Best under arrest; is that what 
you are saying? 

A & ficer Reddy did. 


You didn't arrest Best? 
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MR. HERWITZ: No further questions. 
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B9 2 THE COURT: Is there anything further by the 
(cont'd) 
3 government? 

MR. VIZCARRONDO: No further questions. 
THE COURT: Is there anything further by any 

counsel? 
"MR. GIPSON: I have one question, your Honor. 
THE COURT: Yes. Proceed. 

FURTHER RECROSS-EXAMINATION 

BY MR. GIPSON: 

Q Sergeant Henry, do you know which of the two 
officers, Yatrolmen Reddy and Ricciardi, placed Mr. Bryant 
under arrest? 

A Officer Reddy placed both of them under arrest, 
the defendant Best and the d. endant Bryant. 


THE COURT: Is there anything further? 


Very well, Sergeant, you may return tc your duty. 


You are excused. You may leave the courthouse. 
Call your next «aitness. 


MR. VIZCARRONDO: William Sinnigen. 
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JOHN REDDY, called as a witness in behalf 
of the Government, being first duly sworn, testified 
as follows: 

THE COURT: Officer Reddy, your name has been 
mentioned in the course of this trial so far, and I take it 
you may be on the stand more than just for a short period 
of time. What I am about to Say, : say to all witnesses. 

There is nothing more troublesome than a witness 
saying something that he was not asked to say, and i+ present 
problems even to the point where the Judge has to declare 
a mistrial and start all over again. I have to caution you 


even though you have testified many times in the course of 


your career as a policeman. T have to caution you to answer 


the question put to you. That is very vital. If the 
question doesn't ask for something you know, don't volunteer 
it. That's not your job. You are a witness now. If they 
éo not ask for information that you know exists, that is 
their responsibility and not yours. 


The big test for you is to ask yourself always: 


Is this an answer to that particular question? That's all 


that I am supposed to do. The Judge said to answer that 


particular question and nothing else. 
Wherever you can say yes or no, say just that, 


and if you don't remember say that you don't remember. 


. 
| 
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I don't want any guesswork. 

If you are asked what was said, tell us, as best 
aS you can remember, what each person said. Don't omit 
anything. a forget anything. Try to give the full 
answer as you best recall while you are under oath. 

THE WITNESS; Yes, your Honor. 

DIRECT EXAMINATION 
BY MR. VIZCARRONDO: 
By whom are you employed? 
ein York City Police Department, 
"How long have you been empluyed the ata York City 

Police Department? 

A Twelve years, 

Q What job have you held with the aaa York City 
Police ienesiinias 

A. I was «. foot Patrol, scotter Patrol, for approxi- 
hatebely two yrars; I was on radio motor Patrol for around 
six years, and three years in anti-crime, 

Q° What precinct are you assigned to? 

Thirteenth Precinct, Manhattan. 

I direct your attention to April 24, 1975, 
approximately 1:30 in the afternoon. Where were you at 
time? | 


I was on patrol in a yellow taxi cab, Police 
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Department, No, 17053, civilian clothes, 


Q Where was the taxi cab? 

A At West 20th Street and Fifth Avenue in the 
intersection waiting for a red light, proceeding east. 

Q What street was it? 

A West 20th Street. 

Q Was anyone else in the cat #ith you? 

A Police Officer Galluba was Grivine the taxi cab 
and Sergeant Henry was in the rear seat with myself, 

Q How were you dressed? 

A Civilian clothes, 

Q Officer, what, if anything, did you observe at 
that time? 

A At that time I observed iii males crossing Fifth 
Avenue from east to west and stop in front of the bank on 
the northwest corner of 20th Street and Fifth Avenue, the 
Chenicei Bank, stand around for a couple of seconds, look 
around, loox in the bank, and just were loitering in front 
of the bank. 

Q What, if anything, did you do then? 

A When the light changed the cab proceeded across 
the intersection, at which time I got out of the cab. 

Q What happened to the cab at that point, as far 


as you knc 
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PN The cab proceeded east. I was out of the cab at 
20th Street and Fifth Avenue. 

Q What, if anything, did you observe next? 

A I observed the two males outside the bank peering 
through the window, walking around to the West 20th Street 
side of the bank and coming back to the entrance, and I 
observed one male enter the bank through the front entrance 
while the other stood outside. 

Q Do you see the man that entered the bank in the 
courtroom today? 

A Yes. 

Q Point him out, please. 


A That is the ger.tleman with the red suit [indicating]}. 


MR. vV{ZCARRCNDO: May the record reflect the 


witness »«s icentified the defendant Bryant. 
THE COURT: So orcered. 
Do you see the other man.in the courtroom today? 
Yes. ‘ 
2 Point im out. 
A He is the gentleman sitting with the pinceteinel 
suit and white tie. 
MR. VIZCARRONDO: May the record reflect the 
witness has identified the defendant Best. 


THE COURT: So ordered, 
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Q What, if anvthing, did you observe after you saw 
Bryant enter the Che nical Bank? 

A I observed Best outside in the street looking up 
and down, looking into the bank observing Best. 

Q What, if anything, did you do next? 

A I crossed the street from east to west, crossed 
Fifth venue, and entered the bank vhrough the front door. 

Q What did you observe inside the bank? 

A I observed one defendant on a teller's line, 
feeder line, trying to shove up to the window, in line. 

Q | Did you observe anyth =, .‘se? 

A I observed the other d: fendant Best outside, 
still waiking outside, and I observed him walking south on 
Fifth Avenue. 

THE COURT: May I interrupt you. 

Be good enough to develop the point in regard to 
the position on the feeder line, where he was on that line. 
Were there people in back or in front of him? 

Q Officer, as best as you can recall, approximately 
how many people were on the line that you saw the defendant 
Bryant standing on? 


A At the time I entered the bank I would say there 


were approximately eight tc nine people on line. 


Q Approximately how many were in front and how many 


o 
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in back? 

A Approximately ei cht were in front of him and he 
was the next one on line, and then, as I entered the bank, 
two other people got in front of me and I was three behind 
Bryant on the tellers' line. 

Q Did you observe Bryant doing anything on the 
teller's line while you were inside the bank? 

A No. I just observed -- 

THE COURT: No" is the answer. That's all. 

Q You stated that you observed the defendant Best 
walking east on 2.th Street. Where were you when you ob- 
served this? 

MR. CONCANNON: Excuse me. I believe he said he 
saw Mr. Best walking south on Fifth Avenue. 

THE COURT: What do you say to that? 

MR. VIZCARRONDO: 1 believe Mr. Concannon is 
correct. 

THE COURT: That's the way to do it. 

Thank you. 


Q I believe you testified that you observed the 


defendant Best walking south on Fifth Avenue. Where were 


you when you observed this? 
A In the bank. 


Q And how did you observe that? 
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Through the window. 
What, if anything else, did you observe? 
I observed Mr. Bryant on a teller's line. 
What did you do next? 


I left the bank. 


? 
Did you see anything when you left the bank? 


Mr. Best. 

Q What did you see? 

A I saw Mr. Best stand on the southwest corner of 
West 20th Street and Fifth Avenue, and then cross Fifth 
Avenue and proceed east on East 20th Street. 

Q Did you see anything else? 

A I observed Mr. Best walk, I would say, two-thirds 
of the street down the block, down East 20th Street, between 
Fifth Avenue and Broadway, and stop at a car and have a 
conversation with a third male in the car. 

Q What, if anything, did you see next? 

PN Next I observed Mr. Bryant come out of the bank 
stand on the northwest corner of 20th Street and Fifth 
Avenue. 

What door of the bank did Bryant come out of? 
The front door. 
On Fifth Avenue? 


-Yes. 
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What did you see next? 

Next I saw Mr. Bryant cross the street from west 
to east on 20th Street across Pifth Avenue and at the same 
time I observed Mr. Best coming back down East 20th Street 
proceeding west towards Fifth Avenue where they bot’. met 
on the northwest corner of Fifth Avenue and East 20th Street. 

Q What, if anything, did you see next? 

A I saw both Mr. Best and mr. Bryant engage in a 
short conversation and proceed north on Fifth Avenue, 

Q What did you do? 

A | I followed both of them. 

¢ What did you observe? 

A I observed Mr. Bryant walking with his coat but tone 
up, his hand in his left coat pocket with a very stiff arn, 


and I thought he was trving to conceal something at the time. 


MR. HERWITZ: Objection. I move to strike out the 


operation of the witness' mind. 
THE COURT: What do you Say to that? 
MR. VIZCARRONDO: May I approach the bench on this 
THE COURT: All right. 3 
[At the bench:] 
THE COURT: Please proceed. 
MR. VIZCARRONDO: Your Honor, I believe that 


defense counsel is getting into the yuestian of probable 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 


9 pgsr Reddy ~- direct 156 
cause for the arrest of Best, and they certainly did it with 
the last witness and stated it was their intention. Since 
that's the case I think the witness' testimony as to how 
he held his hand and how the witness reacted to that -- 
THE COURT: Which caused him to do some other act? 
MR. VIZCARRONDO: That's correct, 
THE COURT: What do you say? Do you say anything 
MR. HERWITZ: I made the objection, your Honor. 


I, of course, don't claim that he didn't have probable cause 


to arrest Bryant. I'm not objecting on that ground. I 


don't intend to cross-examine this witness as to his state 
of mind. 

THE COURT: You are taking a position as to what 
is before the Court, which is an objection. 

Mi. MURPHY: I would also agree with that, 

THE COURT: Mr. Gipson? 

MR. MURPHY: ™. Gipson has asked me to speak 
on this point, your Honor. 

The point goes, really, to the question as to the 
, arrest of the defendant Best and as to the question of the 
arrest of the defcndant Bryant. I do not believe your 
Honor did open the trial to that and we are not pressing 


the point. The only question is as to the arrest of the 
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defendant Best so operation of mind as to the defendant Bryan 
is irrelevant and should be stricken. 

MR. VIZCARRONDO: I would point out that what 
the officers observed Bryant doing, how the reaction was, 
relates to probable cause for arresting Best since they were 
acting in concert. 

THE COURT: Is there anything you wish to say? 

MR. CONCANNON: Nothing, your Honor. 

THE COURT: I think cn the whole the better part 


of wisdom would be to rule, and I so rule, that we will not 


ge into the reac..on in the officer's mind that prompted him 


to do so. 
The objection is sustained. 
{In open court:] 

THE COURT: Ladies and gentlemen, I ought to say 
that the last question inquired as to the officer's reaction, 
to what he beheld. He was telling us that. io. renember 
there was an objection to the question and i have sustained 
the objection, so there will be no answer to that question 

-and that question should be disregarded. | 
BY MR. VIZCARRONDO: 
Q Officer Reddy, I believe you testified that you 


sew the defendant Best and the defendant Bryaht walking 


north on Fifth Avenue and that you followed them, and the 
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defendant Bryant had nis left hand in his coat pocket. Did 
you see what type of coat he was wearing? 

A He was wearing a man's topcoat, three-quarter 
length. 

Q Did you see how ‘t was buttoned? 

A It vas buttoned all the way up. 

Q Would you describe what the weather was like on 
that day? 

A Bright sunny day, approximately 60 degrees. 

Q What, if anything, did you observe after you started 
following them north on Fifth Avenue? By "them" I mean the 
defendants Bryant and Best. 

A I observed Mr. Best and Mr. Bryant proceeu north 
on the east side of Fifth Avenue to 23rd Street where I 
watched them cross 23rd Street to a safety island and then 
proceed west across Fifth Avenue and stop in front of 200 
Fifth Avenue, the Chase Manhattan Bank. 


Q What did you see then? 


A I observed Mr. Best and Mr. Bryant engaged ina 


conversation outside of the bank, peer through the front 


window of the bank, and then both of them walked west on 
West 23rd Street and looked at the side entrance of the bank 
and through the side windows into the bank. 


Q What, if anything, did you see then? 
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A Then I observed them walk back to Fifth Avenue 
and peer +": ough the front windg’ Of the Chase Manhattan 
and then have another conversation and proceed south on 
Fifth Avenue on the west side of the street, 
Q How long were they in front of the Chase Manhattan 
Bank and on the side? 
A "e minutes at the bank. 
Q What aid you do when they started walking south 


on Pifth Avenu.. 


A i ducked inis a store, or the hallway of a Clothing 


store, and they walke’ right past myself and proceeded south. 

Q What did you do then? 

A I followed them south at approximately East 20th 
Street and Fifth Avenue I observed Officer Ricciardi coming 
over towards me. 

Q What, if anything, did you sec then? 

A I observed Best and Bryant still proceeding south 
and Officer Ricciardi and Sergeant Henry came up on the scene 
All three of us followed Mr. Best and Mr. Bryant south on 
Fifth Avenue. 

Q What did you see then? 

A At 18th Street and Fifth Avenue, at the Manu-. 
facturers Hanover Bank, Mr Best and Mr. Bryant had a short 


conversation outside the bank, looked into the window of the 
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bank, and both men entered the bank. 
Q Through what door did they enter? 
THE COURT: Which bank is this? 
Is it the Manufacturérs Hanover Trust? 
Yes. 
At Fifth Avenue and 18th Street? 
Yes. 
Through what door did they enter? 
The tront revolving door. 
Q What did you do next? 
A I looked through a window and a door into the bank 
to observe what they were doing. 
Q What did you see? 
A I observed Mr. Best get on the tellers’ line and 
I observed Mr. Bryant through the revolving door on the 
south side of the bank in the bank engaging the guard in 
conversation. 
Se Do you mean you were looking throug! * e revolving 
door of the bank? 
A The revolving door and the window, both. 
Q In what direction was the defendant Bryant facing? 
A The defendant Dryant was facing towards the back 
of the bank. His back was towards me. 


Q What did you see then? 
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A I saw the defendant Bryant speaking to the guard, 
place his right arm around the guard's shoulder, and with his 

left hand in his pocket he proceeded with the guard to the 
rear of the bank. 

Q What did you see then? 

A Then I observed Mr. Best on a line and I entered 
the bank. As I entered the bank, Mr. Bryant looked at me 
and got off the tellers’ line and walked through the side 
door, the 18th Street exit, and left the bank. 

Q When you say "walk", was he waiking slowly or 
quickly? 

A Quickly. 


Q What did you do next? 


A I left the bank through the same door I entered, 


a revolving door, and came cut on 20th Street and Fifth 
Avenue. 

Q You mean the Fifth Avenue door? 

A Yes. I came out on Fifth Avenue. Sergeant Henry 
and Police Officer Ricciardi were there. . I informed them 
, that eta 

THE COUHTs No, no. 
Q Stute wha: you did and saw. 
A I saw the defendant Bryant in between the side 


door of the bank and the corner of the bank coming right 
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towards me walking at a brisk pace along the building line 
of the bank. 

Q Before you saw the defendant Bryant, did you see 
the defendant Best? 

A Best? I saw the defendar*+ Best coming out past 
the side door walking towards me, walking on West 20th 
Street proceeding east along the building line coming right 
towards me. 

Q By "east", you mean towards Fifth Avenue? 

A Yes. 

Q “What, if anything, did you see then? 

A At that time Sergeant Henry and myself and Officer 
Ricciardi stopped the defendant Best. 

Q What did you see next? 

A Next I saw the defendant Bryant coming out of the 
side door of the bank. 

Q What did he do? 


A He came out of the side door of the bank. Myself 


and Officer Ricciardi were on West 20th Street to the side 


,entrance of the bank. At thie ‘kiee defendant Bryant was 
walking towards “8 where we approached him, identified our- 
selves as police officers, and ,laced him on a wall to aie 
him a frisk, placed his hands on a one 


Q What did you do next? 
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I squeezed the object. I 

identified the object to myself as a hand grenade. 
my left hand in ris left Pocket and I removed a hand 

THE COURT: Excuse me, 

When you Say "left pocket", do you mean of his 
jacket? 

THE WITNESS: lis coat; yes, sir, 

\ 


THE COURT: The jacket under the outer garment? 


THE WITNESS: The outer garment jacket, the over- 


THE WITNESS: Yes. 

THE COURT: Who was that? 

THE WITNESS: That was the defendant Bryant. 
THE COURT: With the long Overcoat? 


THE WITNESS: Yes, 


THE COuRT: Show us what you meant when you said 


you saw his arm was held stiffly. Demonstrate that, 
THE WITNESS; The whole time r observed him -- 


THE COURT: Do what the Judge asked you to do, 
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Show the jury what you meant when you said he had his arm -- 

THE WITNESS: His arm was in his coat like this 
[indicating]. He walked like this [indicating]. He turned 
like this [indicating]. Anything he did he obese kept the 
arm like that. 

THE COURT: Thank you. That's what I wanted. 

The Higher Court has properly criticized us for 
not anit Seheneiban show the jury what it is that they 
mean by their expressions. I am trying to bear that in 
mind, and I think it is nothing more than common rense that 
when a witness Says something that refers to an action you 
should demonstrate that action, because people have different 
concepts of what that word means, so this way there is no 
doubt about what the witness meant by his testimony. 

Thank you. 

Q What did you do after you removed the hand grenade 
from the defendant's pocket? 
A I held the defendant Bryant right where I frisked 


him. Sergeant Henry came up to me and Sergeant Henry handed 


me the demand note. He told me it was a demand note. He 


handed me the demand note and I Placed the defendant Best 
and the defendant Bryant under arrest and informed them of 
their rights. 


Q By the way, did you observe at that time whether 
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or not the hand grenade was a live or dummy hand grenade? 
A I observed at the time it was a dummy hand grenade. 
THE COURT: I, for one, don't know what that means. 
Does that mean it was a hand grenade but inoperative or was 
it an imitation hand grenade? 
What is the contention of the Government? 
Was it an inoperative hand grenade or a fake one? 
A It was a practice hand grenade which they use in 
the Military Service for practice. 
THE COURT: That explains it. 
"Thank you. 
MR. GIPSON: Your Honor, with all due respect, I 
am not certain that I have an answer as to whether or not 
it was eheaden hand grenade or a fake one or -- 


THE COURT: When it comes time for cross-examinatio 


you can hammer home all you want to and go after it. You 


will have te wait your turn. 
What is the next question? 
Q Officer, did you search the defendant Best after 
his arrest? 
A Yes, I did. 
Q Did you find any identification on his person? 


No. 


Did you search the defendant Bryant after his 
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arrest? 


an attorney will be pro- 


vided for him; he has @ right to have an attorney present 


at all questions with the Police, and 1 also informed him 


now that I had advised him of his rights was he willing to 


cooperate, 


of his rights? 

MR. HERWITZ: Objection, your Honor, 

MR. MURPHY: Objection, your Honor, 

MR. HERWITZ: May I approach the bench, your 
Honor, I have a question about that, 


THE COURT: No. I have no question about that, 
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I don't know where we are going at this particular juncture. 
I shall not bother myself about it. 

The objection is overruled, I will allow the 
answer. 

MR. MURPHY: I have an objection as well, 


THE COURT: You would rather voice it at the side 


MR. MURPHY: If it please the Court. 
THE COURT: All right. 
[At the side bar:] 
. THE COURT: If these are important questions of 
law I can hear them in the robing room. 

MR. HERWITZ: If your Honor Please, it happens 
that I have a case pending before the United States Court 
of Appeals in this District and I am waiting for a decision 
on @ related question. I am familiar with this situation. 


The Supreme Court of the United States last June, 


June 19th or 20th, ina case, Hale against the United States, 


held that it was reversible error to ask a witness whether 

, the defendant after being advised of his rights remained 
“silent. That would be contrary to the Rules of Evidence 
which is what it was hela in the Hale case. They didn't 
reach the Constitution question. They decided not to base it 


on that. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


21 pgsr Reddy - direct 168 

But if, for example, he says that the defendants 
remained Silent, that would be contrary to the decision in 
Miranda, your Honor. 

MR. VIZCARRONDO: I will state simply the testi- 
mony that I intend to elicit from the witness. I intend 
to ask him whether in advising the defendant of his rights 
he asked him what his name was and the response that the 
defendant gave to that. 

THE COURT: Gentlemen, I have given you time. 
Please listen to what is said. Go ahead and confer and I 
will wait. 

MR. VIZCARRONDO: In response to that question 
Bryant stated his name was Raymond Irving, and that's all 
I intend to ask him. 

MR. MURPHY: We have made motions for statements 
made by the defendant under Rule 16. No statements have 
been turned over to us whatsoever by the Government. No 
statements appear in the 3500 material, No statements 
whatsoever by anybody from the Government were turned over 
, to myself as defense counsel that I know in the record of 
statements by the defendant, my defendant Bryant. Under 


those circumstances I would object strenuously to trying to 


put in any statement whatsoever by the defendant Bryant. 


MR. VIZCARRONDO;: I gave the defendant Bryant 
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all written ana recorded statements. 

In addition, x gave to the defendant Pryant as 
3500 material the police arrest record of the defendant 
Bryant which listed his name as Raymond Irving. 

[In open court: ] 

THE COURT: I think we better take a recess 
because this is quite involved and you people have sat for 
an hour this afternoon. Ladies and gentle. -, we will take 
# short rece i by that time r hope to have resolved 
this question. 

Officer, you may step down and come back when we 
are ready for you. po not talk . about your testimony with 
anybody. Don't talk to Other witnesses about this testi- 
mony. 

[Jury excused, ] 

THE COURT: Let us define Clearly and unmistakenbl 
and. without any ambiguity what it is that we are going to 
try to resolve. 

As I understand it, the Government has elicited 
from the instant witness that he gave the defendant Bryant 
his Miranda warnings, and-then the Government: sought: to elicit 
what the defendant Bryant said after the Miranda warnings 
was given by Officer Reddy. Is that what this is about, 


Mr. Vizcarrondo? 
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MR. VIZCARRONDO: Yes. All we intend to elicit 
is the name that the defendant Bryant gave when the officer 

| asked him what his name was. 

THE COURT: Will you please, counsel for Bryant, 
either one, tell me whether you object, and,if so, what is 
the basis of your objection, 

MR. MURPHY: We do object, your Honor. First of 
all, there are two prongs for the objection. 


In the first instance, the Assistant United States 


Attorney was asked for Miranda warnings and we sat here 


poised as to what would be the response from the witness, 
as did the jurors. Under these circumstances the witness 
can answer that the man refused to give any further informa- 
we Of course that's a constitutional right when given 
those warnings not to speak any further. To have come 
in as a response that the man said nothing further, that, 
the defendant Bryant would contend, is a reversible error, 
grounds for a mis-trial, because what it does, it puts before 
the jury an inference of guilt nity ikieiiia and sufficient 
‘circumstances when it is his constitutional right to remain 
silent. That is Number One. 

Double damning is the way the prosecutor proposes 
to assert it. 


He says when asked his name after given his rights, 
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according to the prosecution, the name given was a false 
one. Secondly, there is nothing further after the giving of 
the name. 

Now we have not only somebody asserting his con- 
stitutional rights to remain silent -- which we have agreed 


is an error, reversible error -- but a false statement as 


well put on top of that, a double damning shot on the 


prosecutor in this case against the defendant Bryant. 

We would object to that. 

In fact, exactly on that theory, there is still 
a second ground which I have made before your Honor. That 
statement, the alleged statement, is not in the 3500 material 
turned over to us. No notice was given to us whatsoever 
of the statenert 

I regret to say to your Honor that this argument 
was made sort of full blown from the head of Zeus rather 
than or papers or with some sort of deliberation. We were 
surprised on this. No statement was made, was given to 
defense counsel before, and suddenly, at the trial, this 
comes across. It is surprise. 

On those grounds, your Honor, we would object to it, 
and if any further: statement of it is made we move for a 
mis-trial in this case because it is extraordinarily damning 


to our defense. 
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MR. HERWITZ: Although I don't represent Bryant, 
since Best is accused of ~»nspiring with 3ryant I have an 
interest in having Bryant cleared as well, and, therefore, 

I take it upon myself to address myself to this question. 

As an officer of the court I would like to com- 
municate my knowledge of some recent ennai on this subject 
which I think would help. 

First of all, we start with Miranda, and in the 
course of the Miranda decision by Chief Justice Warren he 
said, of course, silence at the time of arrest is not ad- 
missible, and to bring that out would be violative. In 
this case having first given the defendant warnings, and 
if the only thing that they then elicit f-om the defendant 
is a phony name, it is not only the damage of the phony 
name but that he gave some other explanation of his presence, 
for laymen on the jury not familiar with the Fifth Amendment 
and Miranda writings would be difficult for them to under- 
stand why if he were there innocently he didn't suy more 
than just his name and, indeed, a phony name. 

There are cases that I mentioned to your Honor 


and I think they are even stronger on this point. I 


mentioned the Hale case, your Honor, which was decided by 


the Supreme Court of the United States on or about June 
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2ist cf this year. 

In the Hale ca.u, your HOnor, there was a con- 
viction in the Washington, D. C. Circuit and the defendant 
took the stand in that case and gave an explanation, an | 
exculpatory explanation of his conduct, and then the Govern- 
ment, over objection, was permitted to adduce the fact that 
at the time of his arrest he had not given this explanation. 
It was reversed in the Circuit Court in Washington mostly 
on constititutional grounds and the Supreme Court took 
certiorari. They then upheld the decision of the Circuit 
Court but not on constitutional grounds. They held it under 
their supervisor powers of deciding what is prope: evidence 
in a Federal Court, and they held that bringing out silence 
even on ccoss-examination, even when the defendant takes 
the stand, is not permissible. They distinguished this 


case from other cases. I don't want to go into detail. 


In this Circuit I have a similar appeal from the 


‘ 


State Court, Judge Werker upheld me, my case, that the 
evidence was overwhelming nevertheless. It is sub judice 
in the Court of Appeals. 

I honestly believe having really researched all 
of these cases that you would be flirting with serious error. 
You may be upheld if you allow it in, but I think it is 


highly questionable. 
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THE COURT: Your position is, as I understand it, 
that the Government could only go so far as to have the 
jury apprised of the fact that the Miranda warnirgs were 
given to the defendant Bryant but can go no further. 

MR. HERWITZ: That's already in so nothing else 
can be done about it. I say it can't go any further. 

THE COURT: I will call on Mr. Concannon. 


MR. CONCANNON: My position is the same, your 


Honor. The defendants are all charged here witt. a conspi- 


racy. Speaking for the defendant Stanley Simpson we do 
not want it an. 

In addition, your Honor, I have something else. 

THE COURT: I don't want to cut you oir. Bring 
it up at the right time. I can only take one thing at a 
time. Let me resolve this and then gc ahead with whatever 
is here. Is that all right? 

Now we will hear from the Governrent. 

MR. VIZCARRONDO: I would like to mention the 
points in the order that Mr. Murphy enumerated them. 

First of all, the only thing that the Government 
intends to elicit from this witness is this: 

After you informed the defendant Bryant of his 
Miranda warning, warned him of his constitutional rights, 


did you ask him what his name was? What did he say? 
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3 To say that that is a violation of a defendant's 
4 constitutional right or Miranda, I.think, is absurd. That 

| 
5 position would mean that whenever a defendant answers some 


6 questions after being advised of his rights and refuses to 

7 answer other questions the Government can't bring before 
i 

8 the jury the answer he gave to the questions. That's all 

9 we intend to do. We don't intend to bring before the jury 

10 whether or not the police officer asked the defendant Bryant 

li any other questions and what the response, if any, to those 

12 questions was. : 

13 THE COURT: Were there any other questions put by 

14 Reddy under those circumstances? He only asked him that 


one question? 


16 MR. VIZCARRONDO: As far as I can recall, that is 


true. He may have asked a few more questions. I don't 


18 recall. That's all I intend to elicit. 

THE COURT: If I allow you to ask that queskion 
<0 it will be with the understanding that that is all he was 
,asked and therefore the defendant answered that which he wee 
questioned about. I will say that to the jury right then, 
that the defendant had a perfect right to remain mute, and 


if he chose he had a right not to give his name. 


; 2 2 8.8 


All that was asked of him was his name and he 
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answered it? 

MR. VIZCARRONDO: That's correct. 

THE COURT: That's all easy and that's all they 
have a right to consider. That's all that is before us and 
nothing more. 

I get your position. Now I will hear from Mr. 
Herwitz. 

MR. HERWITZ: I may be confused between 3500 
material and the witness' testimony. In 3500 material the 
statement put to the witness was: Are you willing to 
cooperate? 

Did he testify to that? I think he did. Didn't 
the witness testify that he said to them, "Are you willing 
to cooperate?" 

THE COURT: Mr. Court Reporter, let's resolve that 
by goi:. arough the testimony. | It is toward the close 
of Reddy's testimony given so far. Please examine it and 
read it to us. 

[Record read.] 
; THE COURT: The Court Reporter has read back the 
oupetiins and the last question is objectionable. It is 
entirely too general and unwarranted, and I say that it may 
not be asked. That is a far cry from what we now have before 


us, and that is: Did you ask the defendant Bryant his name? 
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I hope I make that distinction clear. In fact, if 
I may say so, the objection voiced so vigorously by counsel 
Supports the position tney take when we read the actual 
question that was put to the witness, which I have just now 
addressed myself to and upheld counsel's objection. I am 
upholding that objection only as to form. We still have 
before us the substance of the pursuit by the Government, 
and that is whether the Government has the right to bring 
out that Reddy asked the defendant Bryant what his name was, 
Is there anything further to be said? 
MR. } 'RPHY: I believe so, your Honor. There are 
two things. 
/ One of them is that, again, the defendant Bryant 
presses the point as to the Rule l6-type question of the 
defendant's statement, the surprise element on this, 


strenuously. 


THE COURT: What else do you want to say? 


MR. MURPHY: Secondly, your Honor -- 
THE COURT: You are right. We will deal with it 
right now as soon as you are through. 
MR. MURPHY: Secondly, your Honor, although 
certainly strategy is for the Government and not for the 
defendants, a statement was made after he was arraigned 


or before he was arraigned here in this courthouse 24 hours 


SOUTHERN DISIKICT COURT REPORTERS, U.S. COURTHOLISE 
FOLEY %.UARE. NEW YORK, N.Y ~ po j9% 


31 pgsr 178 
later, or inane, In that statement they also have this 
other name mentioned. They want to introduce that one. 

They have given us notice about that statement. It is in 
3500 material. We don't have particular trouble but there 
is some problem of timing. It-is one thing to have given 
your name in a statement before an Assistant United States 
Attorney in this courthouse, but it is quite another thing 
at the scene of the crime to be bringing out that one state- 
ment just so it was an inference, the Government could argue, 


that in this troublesome situation this person did nothing 


but give a false name. That's the nub of our argument, 


and although it does go to prosecutorial strategy in this 
case, when they are presenting it here, flying in the face 
of the cases brought forwaid by Mr. Herwitz to your Honor's 
attention, we argue most strenuously that the Judge in his 
discretion should not permit it in, and if it was permitted 
in, although we would not stand up and make a circus of it - 
by asking for a motion'for a mis-trial, we would move for 
a mis-trial at that time; but I don't want to make a fuss 
_ about it in front of the jury. This is for us outside 
‘as the hearing of the jury. That would be our motion,your 
Honor. | 

THE COURT: You are putting the Judge on notice? 


MR. MURPHY: Yes. 


0 ERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


32 pgsr 179 

THE COURT: What do you say about the failure to 
turn over materia jealing with this particular statement? 

MR. VIZCARRONDO: Your Honor, the Government 
turned over to the defendants all written or recorded 
statements of each defendant as required by Rule 16. The 
Government fully complied with Rule 16. 

In addition for the defendants to state they are 
surprised or prejudiced by this testimony is disingenuous 
as the 3500 material is replete with numerous examples of 
the fact that the defendant Bryant gave his name as Raymond 
irving after he was arrested. 

I will just state that I do not think that the 
defense: counsel will dis; ute that, that in a number of the 
3500 material that was given to ali the defendants the 
defendant Bryant's name was stated as Raymond Irving. To 
say they were surprised is disingenuous. 

THE Cou! r: Mr. Viscarrondo, I put it to you to 
your sense of appreciation and your sense of fair play. 
You will not "yes" the Judge if you think as an officer of 


the Court you are duty-bound to take an Opposite position to 


the Judge. You must state it, I know you would. 


Here we have the nobility of the protective device 
afforded every defendant by the Miranda rulings. We are 


told, and told properly, to remember that a lay jury may 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


{ 


33 pgsr 180° 
hold adversely to a defendant, against the defendant, his- 
failure to respond or his insistence on remaining silent, 
with the jury thinking amongst themselves, "Well, if he 
was innocent why didn't he Speak up?" We are not very far 
from that position. We are not far from that with regard 


to what we have here. 


You are axscut to ask: "What did you next say, 


Reddy?" 

"I said to the defendant Bryant, ‘What is your 
name?’ ana he gave me the answer, which is a name other than 
his true name." 

In the vernacular the expression is: So what? 
Doesn't every human being who is apprehensive as to what 
may follow resort to giving a name other than his own? 

Isn't it human not to reveal one's name for fear that 
consequences, possibly irremedial, might follow? * Is that 
to be construed as an evasion consistent with at least a 
athate a6 guilt? I think not. 

| If we are to be aware of the jury's reasoning, 
which is common to humanity, we must avoid the possibility 
that the jury will construe the answer concededly for the 
sake of argument as to the name, that it might cause the 
jury to draw inferences adverse to the person who so answered 


Many a person, innocent as the driven snow, has, 
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in my experience, been apprehensive of the horror, true or 
not, but nevertheless anticipatory, that followed in the 
wake of what, at that moment, might seem like a holocaust 
about to descend, resorts to the giving of a name other 
than his true name for protection, for family protection, 
or for other reasons, and so where you have an answer that 
is as reconcilable with an innocent utterance as with some- 
thing that might be hard to reconcile on the part of an 
innocent person, I think we must sacrifice the latter con- 


sequence and pay homage to the former. 


I put it to you very plainly. I am not over- 


whelmed by the importance of this small result. To re- 
capitulate, it is capable of two interpretations, one likely 


to be of some damage and the other harmless. 
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MR. VIZCARRONDO: I first po nt out that I sub- 
mitted a supplementary © est to charge this morning in 
which I requested that the Court instruct the jury that if 
they found beyond a reasonable doubt that the defendant 
Bryant used a name other than his own in order to avoid 
subsequent identification, that would be a fact from which 
they may, but need not, infer consciousness of guilt on us 
part, and I cited authority for the request. 

I understand your Honor's point, but I think that 
it is an argument for defense counsel to make. 

THE COURT: I don't care who makes it. I want 
to know what is consistent with the highest order and concept 
of justice. You may bring out enough evidence at another 
junction that would support the request to charge you just 
alluded to. All I want to know is whether at this point 
where you cave just developed Miranda warnings.you should 
be allowed to go forward with this particular question. 

Do I make myself clear? 

I am not saying in connection with some other 

phase of the case you may not be allowed to bring out the 


point you are trying to develop now. I am just saying that 


2 right now, in the light of the circumstances 48 developed 


at this juncture, 2 wonder whether or not we should pursue 


it. 
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Have you any answer to that or don't you see a 
distinction? 
MR. VIZCARRONDO: I believe I understand your 
Honor’s point, but I believe I must stick to my position, 


I don't believe bringing this evidence at this point in 


any way violates any of the defendant's constitutional rights. 


I think that the inferences that may be drawn from his state- 
ment, one way or the other, are arguments for the Government 
and the defendant to make. 

THE COURT: Very well. 

The Court rules that it will reserve decision on 
the objection; that counsel at this time are forbidden from 
pursuing this particular point which is under the Court's 
consideration. If the Court should rule in favor of the 
defense, then there is no harm done with regard to calling 
back the witness; if the Court, on the other hand, should 
rule in support of the Government, we will call back Officer 
Reddy and develop it. 

Is that fair enough? 

MR. VIZCARRONDO: Thank you, your Honor, 

THE COURT: Is that fair enough to counsel? 

MR. MURPHY: Very fair. 

THE COURT: I want to give it further thought, 


but I must say to you, in all fairness that my reaction, 
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as I think it ought to be, is guite strong on that point, 
and that is to sustain the Objection at this point because 
of the significance of Miranda. Here you have the witness 
standing there, a defendant, told of his rights. All the 
acts that preceded’ the statement with regard to Miranda, 
the steps, the banks, this and that, and he knew full well 
whether there was innocence or guilt. He knew that there 
was something up. The law Says, "Don't speak if you don't 
want to speak. You have a right to have a lawyer. Before 
you open up your mouth you can get a lawyer.” 

We say that that is a civilized development of 
justice. I have seen in my own short period of time over- 
whelming concepts coming into existence that we have cried 
aloud for. You don't know what a terrible thing it-was in 
the early days of my practice when you put a witness on the 
stand and were stuck with him. He could sell you down the 
river and you could not do a blessed thing about it. You 


vouched for his veracity when -rou put him on the stand and 


you could not tackle him, 


Look how that hee iene overwhelmed. You can put 
a witness on the stand and if he lies you can go after him 
and show that he is a liar, even though you did put him on 
the stand. 


So I have witnessed these glorious -concepts coming 
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into existence. They are beautiful. None of us wants‘to 
mar them, not even the Government, 

The Government's concept of justice is that justice 
is done when a fair trial has been had. The Government has 
a right to say that this is within the law and the oppositio 
has a perfect right to Say that it is not within the law. 
There is no trickery or device heze, and none of you con- 
tend that there is. you will please me immensely if you 
would wteee terms like maneuvers and all that sort of thing. 
I see no evidence of maneuvers by anybody, 

You have a right to exercise maneuvers, but when 
aman gets up and says, "I believe this,” and says it with 


earnestness, you know he is not trying to hand you something. 


He fights for it; he is entitled to respect. But when the 


Opposite side does the same thing, doesn't the opposite 
side get entitled to a little respect? Ci course. 

If the Judge is not sure he should reserve decision, 
which is exactly what I am doing. 

MR. VIZCARRONDO: May I be heard on this once 
more briefly? 

Your Honor appears to being disturbed between the 
juxtaposition of the giving of the Miranda warning and the 
question as to what his name is. 


I point out, if that is what bothers your Honor, 
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the Government will always have this problem, if and when 


we would be able to bring out this information from another 


witness touching on a later period because we would always 
want to bring out the fact that the defendant was aware of 
his Miranda warning before he made the statement for good 
reason, unless the defendant Bryant would concede that he 
was aware of them. I don't think he is about to do that. 

THE COURT: The spontaneity of the declaration 
and the occasion which gives rise to such spontaneity are 
of great weight. The fact that a person is given a Miranda 
warning and is asked a question right there and then on 
top of it is an entirely different situation than that 
presented by giving the same answer on another occasion 
with a substantial period of time between the Miranda 
warning and the subsequent utterance. What exists at that 
moment is what counts. 

I say that any defendant, any human being, advised 
of his rights, we are all dutybound to see that that is 
enforced and meticulously given. Do you know what this 
means? Make it clear. I want to be sure you understand. 
The law says you have to bring that home, When you just 
get through doing all of that, what kind of human being | 


would it be to be indifferent to it? He has to be en- 


lightened to it. 
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He is told, "Protect yourself.” That's what he 
is told. “The law wants you to protect your"elf.” Then, 
on top of it, to smash in with a questaon, press an entirely 
different context -- 
I reserve decision on that. 
MR. VIZCARRONDO: There is one other thing, 
your Honor. 


Mr. Murphy stated that the defendant Bryant would 


object if the Government brought out the same information 


in reference to the pre-arraignment interview that the 
defendant Bryant had before an Assistant United States 
Attorney. The statement as to what the defendant's name 
was in that interview directly followed the giving of the 
Miranda warning. The problem is the same there. 

THE COURT: First of all, I am dealing with a 
different situation. I don't know what time elapsed between 
the episodes. You might as well inform me while we are 
at it. 

MR. VIZCARRONDO: The defendant was interviewed 
by an Assistant United States Attorney the day after his 
arrest. He was given his Miranda warnings and immediately 
asked, "What is your name?" It is the same situation here, 
I believe. 


THE COURT: Then I don't understand you. 
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When did he make the statement to the United 
States Attorney? 


MR. VIZCARRONDO: The day after his arrest, but 


immediately following the giving «* the Miranda warnings 


by the Assistant. 

THE COURT: The Assistant gave them again? 

MR. VIZCARRONDO: Yes. 

THE COURT: And there he had been given his 
Miranda warnings by Mr. Reddy? 

MR. JCARRONDO: Yes. 

THE COURT: How long before did Reddy give him 
the ame thing? 

MR. VIZCARRONDO: The day before, your Honor. 

THE COURT: There may be other things you may 
bring out to bolster something. You can bring that out. 
Right now I can only deal with what was before me. Mr. 
Herwitz has the right to say, "I object." I am only ruling 
on what we do about this. The question is whether or not. 
you should be allowed to have Reddy tell us . hat the 
defendant's response was when Reddy, immediately after 
giving Bryant his Miranda warnings, asked as to what his 
name was. That's all I have here. 

I am inclined to uphold my initial reaction to it. 


However, I want to give it further thought. 
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Is ‘here anything else at this time? 

Mr. Concannon, you were about to say something? 

MR. CONCANNON: Yec, your Honor. I am wondering 
whether that cannot be done posible -- 

{HE COURT: i you can see how we hold up some 
of these things -- 

MR. CONCANNCN: ‘I would like to call to your 
Honor's attention, in open court, without the presence. of 
the jury sometime later today -- ‘ een eee re 

MR. MURPHY: For the Court's convenience, we 
are going to kis a scheduling problem tomorrow morning. 

THE COURT: I am looking to you people to:show me 
how well you have accomplished my plea to you to cut down 
the amount of time of your absence. 

Mr. Vizcarrondo, do you have an appeal to argue? 
I learned that there is an appeal o: one of my own cases. 

Actually, seriously, how much time do you think 


you will need: 


MR. VIZCARRONDO: I am first on the calendar at 


10:30. I should be finished by 11:30. 


* » 


THE COURT: Why can't we have the jury come in 


j { 


tomorrow morning at 9:30 and sit for one hour? Then you 
Cua go and argue and we will have a recess. We will continue 


when you return. 
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MR. VIZCARRONDO: Fine. 

MR. CONCANNON: I have an appeal but I will be 
going up at the same time. 

THE COURT: That applies to you. You are not 
due until what time? 

MR. CONC/ VNON: Of course the amount of time 
it will be taken is questionable, but -- 

THE COURT: Didn't you make an effort to find out | 
whether you were going to be called right away? rem 

MR. CONCANNON: I asked people in my Appeals 
Bureau to check f-r me. They do the appeals for us. 

THE COURT: Apprise the Court -- and you do the 
same thing, Mr. Vizcarrondo -- 

MR. CONCANNON: It should noi take too much time 


beyond that of Mr. Vizcarrondo. 


THE COURT: I will excuse you from 10:30 to 11:30. 


I hope you will be able to carry on and get it over ith. 
I don't want to interfere with your activity in another 
court. 
Gentlemen, is that the only thing? ~» ( sre om 
other lawyer who has an engagement tomorrow of any kind? 
All right. Take a few minutes. 
{Recess.] 


{sury in box.] 
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THE COURT: Ladies and gentlemen, the trial of 


a case presents no end of Problems, especially when here 
you have diligent counsel who pursue everything to the 
umpth degree -- as is their duty and obligation. They 
present problems, and that's what makes the law interesting. 
There are new angles, new features, new phases that must 

be considered in the light of the Particular facts of a 


given case, There must be differences and there are dif- 


ferences, and counsel are here to point out the differences, 


When I say "counsel", I mean counsel on both sides. All we 
do is encourage them to express themselves and tell.the.... 
Judge what it is that bothers them, listen to matters as 
they are thoroughly thrashed out. 

We worry. We are deeply concerned. 

By the way, before I forget, on the last question, 
.be good enough to submit your authorities to my Law Clerk 
by six o'clock tonight, If we have to look into the law 
tonight we shall. That's what we are here for, but T would 
like to have the advantage of your authorities, Just let 
,me have whatever you have. Cail the office and it will be 
taken down. I am not even asking you to submit them but 
just give me a digest. I am only asking you for citations. 
We will go on from there. 


So with your understanding that this is not an 
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easy task for any of us, please bear with us. We want to 
give this case the fairness that it deserves but it takes 
time. 

We will sit until 5:15 tonight. I will let you 
go. I have other work in other cases upstairs. Tomcrrow 
morning you must be here at 9:30. Why? Because the 
attorneys have other matters that are due before, in this 
instance, the Higher Court. Thet has been set weeks ago. 
What should I do? Should I tell the Higher Court to wait 
until I get through with this trial? The Higher Court 
wants them up there. The Higher Court wants them tomorrow 
at a certain time, 10:30. We hope they will be back with 
us by 11:30. 


That's the way life is. The Court has to function 


and there are conflicts, and all that sort of thing. So 


at least let's get an hour of testimony in before the 

lawyers disappear. They have a labor in another court. 

They will be expected to give their heart and soul to chat 

particular case. I have no doubt that they will. ‘That is 

the reason we are setting this down for 9:30 tomorrow mornind. 

At 10:30 we will have a recess until they return, and then 

we will go on with the case. That's the best I can dd. 
Thank you for understanding. | 


MR. VIZCARRONDO: May I continue, your Honor? 
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THE COURT: Please. 

Ladies and gentlemen, I hope you will understand 
that these little one by me are the result of years 
of experience that. have: brought :home to me: the necessity; of | 
making the jury a part cf the proceedings, not as an on- 
looker, but as a participant in the doing of justice. If 
a Judge remains mute they think all kinds *. thinys, and 
it is human. That is why I frankly tell you what the score 
is. That is why I take so much of my time to explain things 
to the jury. 

You may continue. 
prrecT EXAMINATION [continued] 
BY MR. VIZCARRONDO: 

Q Officer Reddy, you testified that Sergeant Henry 

handed you a note after he stopped the defendant Best? 


A Yes. 


Q What did you do with that note? 


A I vouchered the note and turned it over to the 


Special Agent Carbone. 


Q On what date did you do this? 
A April 24, 1975. 
Q Where did you-do this? 
At the Thirteenth Precinct Station House. 


What did you do with the hand grenade that you 
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removed from the defendant Bryant? 
A I also vouchered that and turned that over to 
Special Agent Carbone, 
Q On what date? 
A Carbone and another agent were there. I don't 
know his name. 
Q On what day? 
April 24, 1975, 
Where was this? 
At the Thirteenth Precinct Station House, 


MR. VIZCARRONDO: I have no further questions, 
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1 CROSS-EXAMINATION 
BY MR. HERWITZ: 

Q Officer. Reddy, my name is Victor Herwitz and I 
am the attorney for the defendant Best. 

I think you have testified that you observed the 
defendant Best at the Manufacturers Hanover Trust Company 
on the day in question; is that right? 

A Yes. 
Q At about what time was that? 
At the Manufacturers? 
Yes. 
A Approximately five minutes to two. 
Q Where were you when you observed him for the first 
time at that time? 


A Would you sort of -- 


Q When you observed him he was going into the 


Manufacturers Hanover Trust Company on the day in question. 


Where were you? 
A Outside the bank about 20 feet behind him. 
Q Were you with anybody? 
Yes. 
With whom were you? 
Sergeant Henry and Police Officer Ricciardi. 


What were their first names? | 
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A William Henry and Anthony Ricciardi. 

Q When you say you were with them, were you marching 
in order or were you spread apart, or what was your relative 
position to the other? 

A A couple of feet from each of them. 

Q Did all three of you go up to the bank together or 
to the bank entrance? 

A Yes. 

Q When you got to the entrance of the bank, did you 
separate? What happened? What did you do? 

A I looked through the door, the revolving door. 

Q Were your colleagues with you when that happened? 

A Yes. 

Q When you looked through the revolving door -- I 
take it it is a glass door? 


Yes. 


Did you see the defendant Best in the bank at that 


Yes. 

Where did you see him? 

On the teller's line. 

What did you see him do? 
Standing on the teller's line. 


Do you know what position he was on the line? 
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No. 


You don't know how many people were in front of 


Quite a few. 

When you say “Quite a few," could you give any 
estimate? Five? Ten? Fifteen? What is your best esti- 
mate of how many people were on the line when you first 
observed him? 

A Ten, twelve. 
Q Did you observe the defendant Bryant ? 

Yes. 

THE COURT: At that particular time. 

At that particular time? 

Yes. 

What did you then do? Did you go into the bank? 

I observed him. 

Did you ever go into the bank? 

A Yes. 
Q How long after you observed them in the bank aid 
you enter the bank? * 
' 
A Minutes, two minutes. 
Q During the minute or two minutes were you observing 
Best and Bryant in the Bank continually? 


A Yes. 
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Q At any time in that minute or two minutes you were 
observing them, did you see the defendant Best do anything 
else but be on the teller's line? 

A No. 

Q What did you observe the defendant Bryant do 
during the minute or two before yo. entered the bank? 

A Engage the guard, the bank guard, in a conversa- 
tion. 

Q You could not hear what was said, could you? 

A No. 

Q Mid you enter the bank by yourself or with either 
ef your comrades, your colleagues? 

A By myself. 

Q Without telling us what the conversation was, if 
there was one, did you have a conversation or say anything 
to either of your colleagues before you went into the bank? 

THE COURT: Yes or no. 


A Yes. 


Q After you had an exchange you went into the bank; 


, is that right? 
A Yes. 
Q After you went into the bank, what did you do? 
Did you stand at the door or did you go to a particular part 


of the bank? 
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A I walked in the revolving door. 

Q When we talk of the revolving door we are talking, 
are we not, about the entrance on Fifth Avenue? Is that 
correct? 

a That's correct. 

Q After you went through the revolving door, did 
you move from there? 

A No. 

Q You stayed there? 

Yes. 
Is that right? 

A Yes. 

Q Did you observe what Best was doing after you 
entered the bank? 

A Yes. 

Q Where was he when you entered the bank? Was he 
still on the teller's line? 

A Yes. 


Q How many people, if you remember, were ahead of 


him? 
F 


I don't remember how many. 
A few people? 
I don't remember. 


Did you ever see him go up to the teller? 
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No. 
After you entered what did you observe Best do? 
When I entered the bank? 
Yes. 
I observed Best on the teller's line looking di- 
me. 
What did you observ~ iim then do? 
Leave the line very fast. 
Then what did you observe him do? 
Exit the side door. 
How were you dressed at that time? 
Civilian clothes. 
You didn't have any badge on you, did you? 
No. 
None was showing? 
No. 
What did you observe Bryant doing? 


A I didn't see him. 


Q When you saw Best leave at the Eighteenth Street 


, exit what did you do? ~* 


A I left from the front door of the bank, Fifth 
Avenue. ' 


Q When Best went through the Eighteenth Street 


exit, through the door, could you still observe him from 
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where you were in the bank? 
A Yes. 
Q After he went out? 
Yes. 
Is that a glass partition? 
A Glass window all the way. 
Q SO you saw him on the outside, on Eighteenth 
- Street? 
A Yes, 
Q When you left the bank where was Best? 
A When I left the bank? 
Q Yes. 
A Proceeding east along the building line of the 
bank coming towards Fifth Avenue. 
Q Coming towards Fifth Avenue? 


A Yes. He left from the side entrance and was 


coming towards Fifth venue, 


Q You then came out of the Fifth Avenue entrance; 
is that correct? 

A Yes. 

Q Where were your colleagues when you came out of the 
Fifth Avenue entrance? 

A Right on the corner of 20th Street -- on the corner | 


of Eighteenth Street and Fifth Avenue. 
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Q Did you join them? 


A Yes. 
Q Did you have a conversation with them? I am now 
asking you what it was. 
A Yes. 
Q At that point could you observe where Bryant was 
or was not? 
A I could observe where ‘e was. 
Q Where was he? 
Coming right at us. 
Bryant was coming right at you? 


Yes. Walking. 


Did you see him come out of the bank? 


Yes. 
Which door did you see him come out of? 
The side door. The 18th Street door. 
Did he come out of the door before or after Best? 
You are talking about Bryant now? 
Yes . 
After. 
So you first saw Best come out of the door? 
A Yes. 
Q I think you said Best was out of the door before 


you even left the bank? 
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Right. eo 


What did you see Best do after he came out of the 


Walk towards Fifth Avenue. 


And after that you saw Bryant come out of the 18th 


Street door; is that right? 
A Yes. | 
Q About how many feet separated Best from Bryant en 
18th Street when Bryant first came out of the 18th Street __ 
weer 
A How many feet? 
THE COURT: Approximately. 
THE WITNESS: z don't understind. Best and Bryan 
did not come ov+ of the bank the same time. I am trying to 
determine -- 
THE COURT: He wants to know what your estimate 


is of the distance between Best, who came out of the 18th 


Street door, and Bryant when Bryant came out of the same 


' 


door. How far, in other words, was Best from Bryant at the 


moment Bryant was exiting the 18th Street entrance? 
THE WITNESS: 50 to 60. feet. 
Was Best standing still when you »bserved him? 


Yes, 


How far was Best standing from the corner when you 
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observed him? 
A 50 to 60 feet, 
Q Best was 50 to 60 feet? 
A ‘Yes. 
Q 
you said Best and he were separated by 50 feet; is that what 
you testified to? 
Yes. 
Was Best Standing still then or was he walking? 
He was Standing still. We had him, 


You 


In other words, before Bryant came out of the 18th 


Street exit of the bank, Best had been Stopped? 
| 


Who stopped him? 


Sergeant Henry and Police Officer Ricciardi ana 


Did you surronnd him? 
Yes. 
Was somebody in front, somebody in back, and some- 
~dy in the side? Is that how it worked? 
A There was nobody in back, There was one guy on 


each side and somebody ‘n the front. 
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Somebody in front and someone on both sides? 
Yes. 
Who was in front of Best when he was stopped? 
I don't remember exactly. 
Was he told to stop? 
Yes. 
Was he told, “We are police. Stop"? 
Yes. 
Was he told, “Don't move"? 
Yes. 
Was he told thct before he was asked any questions? 
Yes. 
Who told him that? 
Myself, and I think Sergeant Henry at the same 
time. I'm not sure. 
—Q Did he obey your order? 
A Yes. 
Q Did you immediately identify yourself as a police 
officer? 


A Yes. 


Q Did you have your badge out and say to him, “Police 


Stop. Don't move"? 
A Yes. 


Is that what happened? 
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Yes. 
Did you tell him he was under arrest at that point? 

A No. 

Q Did you search him at that point immediately after 
you told him to stop? 

A Started to frisk him. 

Q You started to frisk him? 

Yes. 

By that you mean somebody patted him down? 
Yes. 

Did you all do that or did you do it? 

No. 

Who did it? 

A Sergeant Henry. 

Q While Sergeant Henry was frisking him, you and 
your other oubasnees wane standing close by him; is that 
right? 

A Yes. 


Q After Sergeant Henry frisked-him, do you know 


, whether he found anything on him as a result of the frisk? 


A Right there? 
Q Yes. 
No. 


Did you say something -- 
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THE COURT: Do you recognize that the “no" applies 
to something other than what you think? 
I will ask the Reporter to read the question, 
[Record read.] 
THE COURT: This shows the Judge was here, at 
least. That "no" could apply to two. different thinees 
Q Did you observe anything taken from Best immediatel 
after the frisk at the time of the frisk by Sergeant Henry? 
A No. 
Q Was anything said at that point to Best by you or 
Sergeant Henry? 
Yes. 
What? 
"What are you doing in a bank?" 
Was that the first thing that was said to him? 
Yes. : 
Did you give him any warning before you asked him 


that question? 


A What do you mean by warning? I don't know what 


+ yOu mean by that. 

Q Did you warn him of his constitutional rights? 

A No. 

Q Did he answer the question when you asked him what 


he was doing in tne bank? 
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No. 
Did you let hin go? 
No. 
Did you tell him he was under arrest? 
No. 


you move from where you were on the side of 


Yes. 


What did you do? Where did you go? 


Went and got Bryant coming out of the side door. 


By yourself? 


With Officer Ricciardi. 
And Henry remained with Best? 
Yes. 
Did Henry have his hands on Best? 
A Yes. 
Q Where did he have them? 
A He had his hand on his arm. \ 
Q Did you consider that Best was under arrest at 
, that time? 
A Nc. 
MR. VIZCARRONDO: CnAection. 


THE COURT: It is a little late. 


The objection is sustained. 
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Strike the answer. The jury will disregard it. 
That calls for the operation of the witness' mind, which is 
of no importance to us. 
Q Was Best free to leave at that time? 
MR. VIZCARRONDO: Objection, your Honor. 
THE COURT: Objec.ion sustained. 
Q Before you left the side of Best, did you have a 
conversation in his presence with Sergezat Henry? 
A Yes. 


You said something to him and he said something 


Yes. 
What did he say? 
I said something to him. 


After you said that you went over to where Bryant 


Yes. 
Did you stop him? 


Yes. 


Did you place him under arrest at that time? 


No, 
Did you tell him he was under arrest? 
No. 


What did you tell him? 
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"Police officer. Don't move,” 
What did you then do? 
Identified myself with my shield and my I.D. card. 
Before you frisked him? 
Yes. 
Did you then frisk him? 
A Yes. 
Q How far away were you, Bryant, and your other 
colleague, at that point from where Best was standing with 


Sergeant Henry? 


A 50 to 60 feet. 


Q Let me go back. You said when you and your col- 


leagues went up to Best, "Police. Don't move." Is that 
right? | 

A Yes. 

Q Do you know whether Best was ever told after that 
in your presence, "Okay, vou can go"? 

A No. ’ 

Q When you frisked Bryant you testified that you 
found what you described as a hand grenade; is that right? 

A Yes. 

Q What did you do with it? 

Removed it from his coat pocket. 


Did you then place him under arrest? 
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Yes. 
Did you tell him he was under arrest? 
Yes. 
Then what did you do? 


Called for a car and took him tc the station house, 


Did you then go back to Best? 


No. 
Did you then speak to Sergeant Henry? 
Yes. 
Where was Sergeant Henry at this point? 
He walked Best down to us. 
Q Was this after you found the hand grenade? 
you call him down to you? 
A No. He just walked down. 
Q He just walked down? 
A That's right. 
Q Were you facing Best and Henry when you searche? 
Bryant? 
A No. 
Q You had your back to them; is that right? 
A Not my back. My side. 
Q Your side? 
Yes. 


You were having Bryant under observation? 
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Yes. 
Did you then put Best under arrest? 
Yes. 
When was that? 

B After I had the hand grenade and the note. 

Q Is that the first time you said to Best, "You are 
under arrest"? 

A Yes. 

Q Correct me if I am wrong. When a sergeant and a 
patrolman or detective are on the job, the detective or the 
patrolman rather than the sergeant does what they call in 
police “take the arrest"? 

A Yes. 

Q In other words, you say that you were the official 
arresting officer as far as Best and Bryant is concerned. 


A Yes. 


Q What was the name of your other colleague? 


Ricciardi. 
Was he also an arresting officer? 
A No. 
Q It would be contrary to police practice for a 
sergeant to be the arresting officer as such when there 
are detectives or patrolmen on the same job; is that right? 


A I don't know what you mean by that at all. 


MR. HERWITZ: I have no further questions. 
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(cont'd) 
2 MR. CONCANNON: Your Honor, I may or may not have 
3 any questions. May I have a moment to speak with government 
counsel? 
THE COURT: Of course. 
(Pause) 
CROSS-EXAMINATION 


BY MR. CONCANNON: 


Q Patrolman Reddy, when you first frisked Mr. Bryant 


and you felt that hard object, did you know immediately what 


it was? 
A Yes. 
Q How could you tell? 
A Fe 
Q What did you feel that distinguished this from a 
let us say? 
A The ridges, the grooves, the handle, the pin. 
‘tee had touched a hand grenade before, I take it? 
Yes. 
This was not a hand grenade though, was it? 
It was to me. 
It is a practice hand grenade. 
It is still a hand grenade. 
I take it it is used for training purposes? 


I don't know. I don't know what it ts used for. 
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Q This particular grenade which you say you got from 
the defendant Bryant is a grenade which is normally used 
for training purposes as a dummy grenade? 

A I guess so, yes. 

Q It is a grenade that does not normally take the 
kind of charge which is capable of exploding its container; 
is that not correct? 

A I guess it could be. I don't know. 

Q If you don't know, that's the answer. 

A I"m not an expert on the grenade. 

Q It is a practice grenade which is used merely for 
pusposes of getting, let us say, servicemen accustomed to 
the feel of a somewhat minor explosion somewhat near them? 

MR. HERWITZ: I don't like to object to counselor's 
question but I do object to it. It is assumes a state of 
facts not in evidence. 

MR. CONCANNON: What I am concerned with is that 
this thing is no more than a firecracker at its very best, 


and that's what I am trying to draw out through the witness. 


,That's an offer of proof. 


THE COURT: It will be for the jury to decide 
whether this particular instrumentality would produce fear. 
Whether it wa. a model, whether it was plastic, whatever it 


was, you have a right to bring that out, and I presume that's 
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what you are endeavoring to do, but the issue will be for 
the jury to determine whether or not possessing that shows 
intent or motive, and so forth and so forth. I don't quite 
get your belittlement of it or anybody else's enlargement 


of it. Ask the witness Plainly: Describe it to us. 


He seems to have enough familiarity. Under oath 


he has just told us that all he did was just feel it, and 
that was enough to put him on notice without seeing it that 
it was a hand grenade. 

Isn't that what you said? 

THE WITNESS: Yes, your Honor. 

THE COURT: He subsequently saw it when he took 
it away from him; is that correct? 

THE WITNESS: Yes. 

THE COURT: Tell him to describe what he held in 
his hand after he took it out of Bryant's pocket. 
BY MR. CONCANNON: 

Q What you seized was, in fact, a container of some- 
what half the dimensions of & normal hand grenade, was it 
,not? 

I don't know. 
MR. CONCANNON: I have no further questions. 
THE COURT: I will ask it. 


Tell us in your own way what this looked like, 
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this grenade. 

THE WITNESS: It was black. It had ridges on it 
like a hand grenade. It had a pin like a hand grenade. It 
was heavy like a hand grenade, and when I took it out of 
his pocket I swore it was a hand grenade. 

THE COURT: You have had familiarity in the course 
of your police work with hand grenades? 

THE WITNESS: In the army too, Judge. 

THE COURT: For comparative purposes, be good 


enough to tell us whether or not this particular instrument 


you took from the defendant Bryant was comparable to what 


you say was -- 
MR. CONCANNON: May I object, most respectfully. 
THE COURT: You have a right to, but let me finish 
my question. 
MR. CONCANNON: Thank you, your Honor. 
—_— COURT: -- comparable to what you used or 
saw in army use as a genuine hand grenade? 
MR. CONCANNON: I object. 
Mr. Vizcarrondo indicated that he intends to intro- 
_— this in evidence through another witness. He probably 
would be the best person to describe it. What I am trying 


to elicit through this witness he would be incapable of 


answering. 
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THE COURT: I would like to have the jury confronte 
with what he is now asked to say, even though it might be 
introduced in evidence later on. Right now we are dealing 
with a present situation. You started it and tried to bring 
out that it was of small consequence, anit it was a firecracker, 
and that sort of thing. It may well nave been. I want the 
jury to know what it was. Thac's all. 

Was it comparable co a hand grenade you had been 
accustomed to seeing the course of your army experience? 

THE WITNESS: Yes. 

THE COURT: Very well. Thank you. 

Continue with the cross-examination. 

(Pause) | 


THE COURT: Before you start, Mr. Gipson, I am 


| told that Officer Reddy has a training school to attend. 


What is that, if I may ask? I don't want you to 
step off unless it is imperative. 

THE WITNESS: It is the first day of school, your 
Honor. It is the Institute of Technology. We have to be 
,there at 5:15. It is regular college, 5:15 to 10:15. 
| THE COURT: Over months? 

THE WITNESS: ‘Yee. 

THE COURT: Where is this? 


THE WITNESS: The Telephone Building, 53rd Street 
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Tenth Avenue. 


THE COURT: I don't want him to 'e late for school. 


This is an enlargement of his own education. 

Very well. Will you be able to make it if 1 
you «9 now? 

THE WITNESS: Yes. 

THE COURT: Mr. Gipson, without restricting you, 
will you give the Judge an idea how long cross-examination 
tiay take? 

MR. GIPSON: It could be lengthy. 

I would like to have a side bar conference before 
I start my cross-examination. 

THE COURT: I can't win hie all. 

Go ahead. Just remember, Officer, that you are 
due back here promptly at 9:30. 

It would be a hardship if you didn't attend this 
first meeting? 

THE WITNESS: It is an accelerated course, only 
eight weeks. 

THE COURT: Go ah-ad. 

Unless we need to detain the jury, I will let them 
go. I want you to give me all the motions, I want to sit 
here and dispose of everything so that we don't have any 


more interruptions and we will be able to take testimony 
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United States of America, 


-vs- 75 Ce. 436 


Stanley Simpson, et al. 
New York, New York 
September 5, 1975--9:40 a.m. 

(In the robing room.) 

MR. HERWITZ: The reason I asked for this 
conference, your Honor, is that the government is about to 
call the FBI agent whose principal purpose for being called 
would be to testify as to the alleged admissions made to 
him by my client and also put in the note and the hend grenada. 

As I indicated earlier, your Honor, I intended, 
provided your Honor permits it, to ait pone Honor to re- 
consider your initial denial of the motion to suppress which 
was made by my predecessor, in the light of the testimony 
as presented here. I want to, at this time, request your 
Honor to penny vem that. I ask to be heard on it in connec~ 
tion with it, and I also have to do what your Honor knows 
I have to do, confess that I have made a serious error in 


the conduct of this trial which I would like to kick under 


$ 


the rug, but my client is paramount and I must confess. it. 


The reason I am moving to suppress the evidence 
is as follows, your Honor: 


I contend that Best was falsely arrested by 
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Sergeant Henry; that it was an unlawful arrest. I contend 
that as a result of that unlawful arrest the fruit of that 
unlawful arrest was Best trying to get rid of the note: in 
his pocket -- the damning affect is obvious -- and that the 
further fruit of it was the statement that he subsequently 
allegedly made. 

The issue, as I v2 it, is whether or not the 
arrest of Best was unlawful. 

I believe that even though this is a federal court, 
since the arrest was made by New York City police officers 
in the performance of their duties as New York City police 
officers or New York State officers, the law of arrest, inso- 


far as it is constitutionally proper, of New York would be 


applicable. 


Henry testified, and the others testified, that 
when Best came out of the bank -- 

THE COURT: May I interrupt yov 

Mr. Clerk, it is now a quarter of 00. We have 
been waiting for the jury to meet. We have been waiting for 
this one and that one. Tell the jury that the Court is 
"ied in listening to legal argument, and as soon as the 


argument is finished they will be called into the box. 


I always like to have the jury told what is going 
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MR. HERWITZ: Wenry claims, in effect, that he 
didn't arrest Best initially. le stopped and frisked him. 

I readily concede, your Honor, that under the “erry case, and 
the other cases, decided by the Supreme Court, it was a 
classic case for stop and frisk. There were suspicious 
circumstances, that's right. They were entitled to stop 
them. They were entitled to pat him. Having done so, your 
Honor, and not finding anything on the pat-down which en- 
dangercs4 cheir life, and not being entitled to search him, 

it is my contention that, therefore, they shovld have released 
Best, and not having released iitiehs, said though they didn't 
say, "You are under arrest," that is a seizure and an arrest 
in point of law. That's stopping him. He was interfered 
with from doing sisi Si wanted. 

Why do I say there was no probable cause to arrest 
him? The fact of the matter is that while his actions and 
the actions of the others were, of course, suspicious -- 
no question about it -- there was, respectfully, no probable 


cause to arrest him, and I do not think that you can gather 


_ from the testimony of Sergeant Henry that he thought that-whe 


he first stopped Best there was probable cause to arrest him. 
He stopped him, frisked him. He is a knowledgeable cop. 
The mistake i made -- and it is a serious mistake, 


your Honcr -- is when I examined Henry 1 said to him, “Did 
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you have your gun out?” 
The reason for that was, what was the nature of 
the stop? Wa- it, in effect, an arrest? 
This is one of the reasons that I asked the 
reporter for the minutes of my cross-examination. Permit me 


| to read: 


| | "Q Did you have your gun out? 


"A No, I didn't. It was not in sight." 

Now, it is a very important issue whether he had 
his gun out or not. I asked it because I thought I had seen, 
in the material, that he did. When I was examining him I 
had the interrogation conducted by the FBI man and I kept 
looking: Where is the gun out? I could not see it, and I 
thought maybe I had on mistaken, and I didn't discover unti 
going through all the material that where it appeared to me 
he did have his gun out was in 3522, part of the 3500 materia 
supplied us by the government which purports to be a document 
made in the regular course of business of the Police Depart- | 
ment which recites -- this is from William Henry, Sergeant 

,William Henry, to the commanding officer, 13th Precinct, 
subject, request for departmental recognition. In this 
statement, your Honor, Henry gives a description of the events 
including a description of the arrest and the circumstances 


of the arrest, and he says, if I may: 
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"As the perpetrator Best continued to look around 
in the bank while on the teller's line, he apparently ob- 
served the officers taking their positions outside the bank. 
lie suddenly bolted from the line and began to run out the 
side door exit. The officers, with guns drawn, seeing this, 
ran to the side door where they apprehended him. While 
Sergeant Henry was frisking the perpetrator, Officer Ricciardi 
then observed that the other perpetrator, Bryant, was coming 
out of the other side door of the bank. He and Officer Reddy 
were in immediate pursuit, and after a short chase appre- 
hended him. As Officer Reddy was frisking Bryant he stated 
he felt a hard object in Bryant's left coat pocket which felt 
like a hand grenade,” etcetera. | 

In other words, in his testimony here I asked him 
specifically: Did you aave your gun out? The answer was no. 

In his statement, which apparently is his state- 
ment -- the information had to be supplied by them -- "with 
guns drawn." 

I would like to have that put in the record, either 
by introducing this document or recalling, be permitted to 
recall, Henry for that purpose in connection with my motion, 
my request to your Honor ts reconsider the motion to suppress. 

I would think that in light of this -- and I called 


it to the United States Attorney's attention yesterday -- he 
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was not of this opinion, otherwise he would have corrected 
it when the testimony came in. I don't know whether he 
wants to correct it. 
That's the situation, your Honor. 
THE COURT: All of this is in support of your 
application to suppress? 
MR. HERWITZ: Yes. On the ground that it was 
not a stop and frisk. That was an unlawful ornents that there 
was no probabte cause for the arres*; and that the note an’ 
this statement are fruits of that unlawful arrest. 
THE COURT: What would the government like to say? - 
MR. VIZCARRONDU: First, the government would 


oppose putting that document into evidence, of course. 


Officer Henry is available. If Mr. Herwitz wishes to recall 


him on the defendant's Best case the government would have 
no objection to that. 

Secondly, it is our pos‘*ion that when Henry 
stopped Best it was a stop and it was a frisk. He did not 
put him under arrest until a short time afterwards. The testi 
mony is that Henry arrested Best and asked him to accompany 
him to where Bryant was standing, and when Best consented 
and started walking in that direction, Best removed the piece 
of paper from his pocket, dropped it, and Henry saw it in 


} 


plain view and picked it up. 
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But, in addition to that, your Honor, he then, 
assuming arguendo Mr.Herwitz’ position that Best was under 
arrest when he was stopped, there was more than ample probabl 
cause to arrest him. The officers had been observing Best 
ana Bryant for twenty minutes to half an hour. They saw 
them case two banks. They saw them enter the thir: bank. 
They saw Bryant walk with the guard to the back of the bank 
and Bryant had his arm around’the guard, near his gun, and 
was taking him out of sight. They saw Best standing on the 
teller's line. Then they saw Best suddenly leave the bank. 


Any reasonable man would have thought that these men either 


were involved in conspiracy to rob the bank, either actual 


bank robbery, or, at the very least, an attempted bank robber 
Therefore the officers had more than ample probable cause 
to arrest Best. 

I would impress upon your Honor, as I am sure 
your Honor knows, the standard to judge the probable cause 
for an arrest is a subjective one, not an objective one. 
Here there were objective grounds to arrest the defendants, 
as we know, because one actually did have the demand note 
on him, and the other did have this false hand grenade on him, 
a they did actually enter the bank, the government submits, 


with intent to rob it. There was a conspiracy to rob the 


bank. 
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But aside from that, subjectively, what the 
officers observed, what the officers reasonably be ieved, 
and what any reasonable man would have believed from what 
the officers observed, gave them more than ample probable 
cause to arrest Best. 

I would refer your Honor to the case of Peters vs 
New York, which is a Supreme Court case in 392 United States 
where there are facts very similar in effect to this ones 
here in which the Supreme Court said, Chief Justice Warren, 
the majority said, the police had probable cause to arrest 
the defendants because it appeared to them that an attempted - 
burglary had occurred. 

THE COURT: Are you finished? 

MR. VIZCARRONDO: Yes, sir. 

THE COURT: Do other counsel wish to contribute 
to this particular motion, the application now before the 
Court? 

MR. CO’CANNON: I do, your Honor. 

It has probably been very unclear for the record, 
,and I primarily am bringing this up now for that reason: 

I had not objected to the admission of the var.ous items in 
evidence on new grounds, but underlying the whole case and 
what I should have probably made clear at the beginning of 


the case was that I don't believe there was probable cause 
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to arrest Stanley Simpson, and in support of that, your Honor-- 

THE COURT: I have one application right now, sir. 
I ask for contributions towards that application. Don't 
divert my attention from what I have to rule on. Have you 
anything to say? I don't know whether I have to turn to 
you. This relates solely to the situation affecting 
Mr. Herwitz' client. He says there was no probable cause. 
It is my policy always to look to members of the bar who are 
officers of the court and who are interested in due administr 
tion of justice, and I turn to them as a matter of courtesy. 
Is there anything you would like to say in connection with 
the app.ication pending before me? 

Sometimes you may have something to contribute. 
I see nothing wrong in asking. 

I don't mind mentioning right on the record that 
I can conceive of no more idealistic example of what I am 
trying to say co you than what is found in the life of Sir 
Cdward Marshall Hall wherein it reveals that in arguing be- 
fore one of the high English courts it was not at all un- 


exceptional for the Lord Chief Justice to say, "Sir Edward, 


your adversary has been delayed because of a temporary in- 


disposition. We ask you to take his place and present his 
aro’..ents." And the emphasis was clear that he was duty bound 


not only to exceed his own ardor for his own points, it was 
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| expected that he would almost turn himself inside out to 
advance what his adversary had raised in his briefs. 

So that kind of thing appeals to me, always has, 
and I look to my brothers at the bar. What do’ we do with 
this? How does it sound to you? Would you like to point 
something out to me that I ought to consider? It is in that 
light that I have been doing it all along in this case. 
Maybe you didn't see it, but here it is. 

I ask you again: Have any counsel have anything 
to say? Is there any counsel who would like to add anything 
with respect to the application pending before me right this 
moment? If you have, speak up. If not, by your silence I 


will interpret that you have nothing to contribute. 


MR. MURPHY: Your Honor, just for a moment: 


Mr. Herwitz has been kind enough to explain this theory to 

me before, outside, and when he explained it to me the pivotal 
point in the argument which convinced me of its correctness 
was that there were two things involved here; a stop and frisk 
of Best which tur..ed up nothing. There was a lapse of time 
,where Best was restrained. One witness said, “We had him." 
When the sergeant was asked, "Could he leave at that time?" 
the :sergeant said, "No." . 


In that lapse of time Best discarded a document. 


Then, using that docume t, plus the hand grenade, he was 
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arrested. 

The argument is that in that last time a piece 
of evidence was uncovered by the government which would not 
have been wncovered but for him being unlawfully restrained. 
Therefore that piece of evidence is unlawfully seized and 
should be suppressed. 

THE COURT: Is there anyone else who wishes to 


say anything? 


MR. VIZCARRONDO: ‘1cur Honor, briefly, in response 


to Mr. Muxphy, I we'd point out that his argument does not 
change the fact, even assuming the correctness of Mr. Hurwitz* 
premise that there was ample probable cause to arrest Best 

at that time for atcongtni bank robbery and eislenliun to 
restrain him until the etttesks determined that these eotealt 
had been no attempted bank robbery. 

THE COURT: Before I make a ruling, I want to in- 
guire about the point that Mr. Herwitz properly emphasized 
_in his argument this orning. He asked forgiveness for an 
oversight. We are all guilty of doing that under enormous 
pressures of labor. The only way to do it is to do it exactl 
‘ain way he did it and to say, “I committed an pssieitaien and 
I want to corsre:: i: cight now. I'm sorry, but here it is. 

I must bring it to light." That is a proper approach . 


So, regardless of the outcome of the pending 
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application before me, I have got to see that that phase of 
Mr. Herwitz’ disturbance is resolved. In other words, did 
Henry have the gun out: or did he not? I gather that this 
is a different juncture. The guns were out when the men were 
coming out of the bank. Was the inquiry that Mr. Herwitz 
was concerned with, was that at the same moment, same time, 
or was it later that Henry may very well not have had his 
gun out? 

Do you get what I am trying to say? 

MR. VIZCARRONDO: Yes, your Honor. 

THE COURT: What is your recollection of the 
evidence? 

MR. VIZCARRONDO: My eer nome of Sergeant 
Herry's testinony under cross-examination -- I read it last 
night -- was that Mr. Herwitz asked him, "When you frisked 
the defendant, was your gun out?" He said no. 

Now when Mr. Herwitz pointed out the statement in 
that document to me last night -- 

THE COURT: 3522? 

MR. VIZCARRONDO: Yes, your Honor. Correct. 

I did not question Sergeant Henry about it, of 


cov e. I don't know whether that document is accurate or 


not or whether there was a different sequence during which 


the gun was pulled out. I would not object to Mr. Herwitz 
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putting Sergeant Henry on the stand to try to determine what 
happened. 

THE COURT: -My own reaction and = own memory of 
the testimony is that this all happened on a different 
occasion, even though it may have been a matter of seconds. 
At one time the gun was out and at another time the gun was . 
not out. 

You pat-down a man, you put your gun away. When 
he comes out of the bank, you pull it out if there is occasio 
to think that you better do so. That's a different situation. 
Thus we have not it so clearly pinpointed and I am not con- 
vinced that there has been an ipoonatotency here. However, 

I join. If Mr. Herwitz wants to call tiie to clear it up, 
very weil, it is all right with me, and I certainly would 
give permission. 

On the merits of it there was probable cause as a 
nasthes of law. The application is denied. 


Are there any other applications? 


MR. CONCANNON: tT have one, your Honor. 


Althought I did not object to the admissibility 


7 
‘ 


‘of various items of evidence, I want to make it clear, for 
the record, that I have never conceded there was probable 
cause to arrest Mr. Simpson. I don't think there was. In 


fact, it seems tc me if Patrolman Galluba's testimon to 
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be believed -- and I think substantially it is -- he kept 

Mr. Simpson under observ-tion for something approaching an 
hour, and throughout the course of that hour Mr. Simpson did 
nothing wrong and, in fact, I don't think his ‘conduct can 
even been characterized as suspicious. At the end of that 
period of time he was arrested and both the gun in the car 
and the subsequent advice of rights ani his failure to sign 
that form, statements made and so forth, I contend that those 
are all fruits of an illegal arrest, an improper arrest, 

and one which was not based on probable cause; consequently, 
I would like the record to reflect that although in those 
instances where I did not have more particular objections to 
the admissibilicy of evidence, I also intended to make clear, 
although I did not, that I did not concede there was probable 
cause for this arrest. 

_ THE COURT: I don't think you need be disturbed 
about any delay in making the application. I think that's 
an application that can always be made. You don't forfeit 
that. You can do it even after the jury has deliberated and 
brought in a verdict. Don't worry on that score. 

The question is this: Is there merit to what you 
just said? 
What does the government wish to say? 


MR. VIZCARRONDO: Your Honor, Mr. Concannon leaves 
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out two crucial facts, 


- Wants to dirpute this, just to make the record clear I would 


THE COURT: Is there anything else? 


MR, CONCANNON: Your Honor, 


talking to »,. Simpson at the car, 
Support for Mr. ~ampsor, being followed and later arrested, 


There is nothing Sinister- about that at all. In fact, that 


FOLEY ‘SQUARE, A 
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can be a very frequent occurrence, as your Honor knows. 

In addition, 1 think it is pretty clear, or it 
should be pretty wienes that because other people happened 
to be arrested in the neighborhood that supplies nothing by 
way of probable cause to believe that Mr. Simpson committed 
a crime and he should have been arrested. 

MR. VIZCARRONDO: One more thing. Mr. Concannon 

“has mischaracterized the evidence. I think it was dona, 
perhaps, unintentionally. They did not receive this informa- 
tien after Simpson's arrest. I think the evidence is clear 
that Henry went to Galluba and Schwartz and told them ‘:.is 
information before they arrested Simp-cn, told them this in- 
formation about the arrest of the man ‘dita rey had seen 
consorting with Simpson. 

THE COURT: Very well. 

Is there any sther attorney who wishes to say 
anything on the pending application? 

MR. HERWITZ: Just this, .your Honor: In order to 
make my record I would appreciate your Honor ruling -~ 


THE COURT: I said with regard to the pending 


? 


application. Do you» t to come back to yours? 


Richt now, is there anything in connection ~ 
MR. HERWITZ: Nothing, your Honor. 


THE COURT: Does anybody want to say anything? 
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MR. HERWITZ: No, your Honor. 

THE COURT: Application denied. As a matter of 
law T am compelled to, and do, deny the application. 

What do you want to say? 

MR. HERWITZ: In order to complete the record, I 
do not think the jury has to be present but could I call 
Henry to ask him to straighten out the record relative to 
the gun situation, whenever your Honor wants it to be done? 

THE COURT: That's all right. Of course you may. 

Would the government be good enough co see that 
Henry is available? 


MR. VIZCARRONDO: He is right here. 


THE COURT: During intermission go ahead and ‘talk 


to him in the presence of the government and decide whether 
you want to call him. 

MR. HERWITZ: I want to call him. I do want to 
call him. 

THE COURT: So what is the -- 

MR. HERWITZ: In order to make my record, your 
Honor, on the probable cause thing and on the arrest. I 
merely want to put him on the stand, not in front of the jury, 
bit -- 

THE COURT: Certainly. Certainly. That ought to 


be done before the end of the government's case. 
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MR. HERWITZ: I understand your ruling. In any 
event, they had probable cause. So far as your Honor is 
concerned it won't make any difference. 

THE COURT: You may bring something out through 
Henry that may cause me to see it differently. All I am 
trying to say is it is a qvestion of time. We will do that 
before the government has finished. 

MR. HERWITZ: They are about to rest. 

THE COURT: What difference does it meke if the | 
government is going to rest in five minutes or two hours? 
I want you to do that before that. You don't have to wait 
as a part of the defense. You have to do it now. 

MR. VIZCARRONDO: Your Honor, I suggest that be 
done now because on enty other witness I have is Agent 
Martinolich who will testify to the confession. 


THE COURT: Mr. Gipson? 


MR. GIPSON: In the interests of brevity: You 


will recall that I requested Officer Reddy to remain on call. 
I Lope he is here. 
- 
MR. VIZCARRONDO: He is here. 
THE COURT: Let's have the jury come in. 


Thank you very much. 


(Time noted: 10:15 a.m.; in open court; jury in 
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THE COURT: Good morning, ladies and gentlemen. 

We regret holding you up again, 

One of the delights of being. a judge -- and there 
are a few -- is to have counsel think and worry and fight, 
and every time I get together with them they have something 
new that agitates them, and they insist on getting it out 
of their craw and Pushing and fighting every inch of the way. 


That's =" at they are here to do. I can't begin to tell you 


how that electrifies me, that deep sense of caring, that 


deep sense of devotion. There is no money here worth talking 
about. This is the way a true surgeon Operates. He doesn't . 
ask how much the fee is going to be before he operates. aA 
person is in pain, he goes in there. That's the kind of 
spirit that they have shown. I get Sharp with the once in 
a while, of course; I get sharp with myself. This is ‘not 
@ grocery store with merchandise. That is my duty, to see 
that the record is clear and to hold every one of them, in- 
cluding myself, to strict accountability. I have a deep 
respect and regard for them, each one of them. 

You may proceed. 

MR. VIZCARRONDO: Thank you, your Honor, 


The government calls Joseph Martinolich. 
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BY MR. VIZCARRONDO: 

Q Agent Martinolich, after the defendant Best signed 
the advice of rights form, Governmwent Exhibit 19 in Ev‘ *ence 
against the defedant Best, what did you say to him and what 
did he say oO = 

A I to’ i the defendant “est that he was being placed 
under arrest for conspiracy to commit bank robber, particularl 
the Manufacturers Hanover Trust Company, 130 Fifth Avenue, 
that date, 4/24/75. 

I advised the defendant Best that 1 had no authoriza~ 
tion to make any promises; I could not offer any type oe 
inducement for him to talk, but I would make any cooperation 
on his part known to the United States Attorney in due course. 

Q What did he say? 

A The defendant Best told me that he understood this 
and that he would like to talk, and he wanted to get every~ 
thing off his chest. At thet point I asked him to tell me 
his story. 

Q What did he say? 

A Defendant Best told me that on the morning of 


April 24, 1575, he was in the area ot Newark, New Jersey, 


‘and during that morning he decided to rob a bank in New York 


City. 


Defendant Best told me that after deciding to rob this 
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bank he proceeded to the area of Grant's, I think, in down- 
town Newark. He explained this to me as being a type of 
Nathan's. 

He said one in the area of Grant's in downtown Newark 
he proceed to look for an individual to aid him in this bank 
robbery. He said after a while he came upon a person he had 
never known before, u totally unknown individual, and after 
talking this individual for a short period o. time, deciding 
this individual would be the type of individual who would 
help him in -his robbery, he told the individue* that he was 
going to New York to rob a bank; that all the individual 
would have to do to aid him i. this bank robbery would be 
to keep the guard busy while tie ietnenen Best went up to 
teller and presented the teller with a note. 

Defendant Best *o.d me that he told the individual he 
planned on getting between $2000 ian $4000 from this bank 
robbery and that he would split the money with this individual 

Q What did the defendant Best say after that? 


A He told me this individual told him that he would 


participate in this bank robbery; that he gave this individual 


a practice hand grenade to utilize in case the guard, or 
someone else, became excited or suspicious. 
Q Agent, during this inte. ziew you had with the 


defendent Best, did you show him Government Exhibit 18? 
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Yes, I did. 

THE COURT: The higher court -- and properly .so, 
is very adamant that you first complete the cu,iversation. 
Don't go to something else. Get the witness to say that 
that was all that he recalls was said, or whatever he has to 
add. Let it be done right now. 

MR. VIZCARRONDO: Very well, your Honor. 

What did he say next? 

THE COURT: If anything. 

Q What did the defendant Best say next? 
A That after he gave this individual this practice 
| hand grenade thit he had on his person, they proceeded to 


New York City and they used the Path public transportation 


| tubes. They arrived in the area of 34th Street in New York 


City. At that point he and the second individual proceeded 
to the area of 20th Street and Fifth Avenue. 


Q What did he say happened when they reached that | 


A After arriving in the area of 20th Street and Fift 
Avenue, defendant Best told me that he and this other indi- 
vidual ‘tecided that they should case different banks in order 
ty find the most appropriate bank to rob. 


He said that he and this second individual entered 


a bank in the area of 20th Street. 
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I asked the defendant best if he knew the name of the 
bank, and he said he did not. 

He said after they left that bank, deciding that this 
really was not a very good bank to rob, the second individual 
went into a second bank alone to look at that bank and see 
the layout of that bank. 

After the second individual exited the second bank --~ 
and the defendant Best said he did not know the name of that 
bank, also in the area of 20th Street -- he said he and the 
second individual proceed north on Fifth Avenue, a couple of 


three blo. ks, to a large bank on the corner. He said they 


looked into this bank through a window. They stood outside 


and decided; after a short period of time, that this bank was 
not a good bank to sa, 

At that point he and the second individual proceeded 
south on Fifth Avenue arriving at 18th Street. After arriving 
at 18th Street sides went into a bank. I asked the defendant 
Best the name ‘and he said he didn't remember the name. The 
second individual proceeded to the area o. the uniformed 
guard. Defendant Best told me he got in line and -- the 
tellex's line -~ arrived at a woman teller, was going to give 
this woman teller the demand note he had in his pocket, but 
at that point defendant Best told me that he felt something 


was wrong. I asked him wh, what was the reason he felt some- 
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thing was wrong, and he told me that he just felt someone 
was watching him. He didn't feel right about it, and at the 
last minute, instead of taking the demand note out and pre- 
senting it to the teller, as he had planned, he took some 
dollars out and received change from this woman teller. 

At that point he said he left the bank alone, and right 
after leaving the bank he was arrested by plainclothesmen. 

Q Agent, did you show the defendant sest Government 
Exhibit 17? | 

A Yes, I did. 


THE COURT: I'm sorry. Please forgive me if f 


| may persist. That's what has kept me alive. 


Have you recited everything that you can recall 
that was said by you and Best on that occasion? Ye. or no? 

MR. VIZCARRONDO: Your Honor, I believe that: the 
witness w. 71 testify about a conversation he had with the 
bili about Suhneiaiitik Exhibit 17. 


THE COURT: Then the answer is no. No harm in 


MR. VIZCARRONDO: No, your Honor. 

THE COURT: So far as I am concerned, I thought 
that was it. So there Se nothing more. There is no hare. 
I take it the answer is no to my question? 


THE WITNESS: Yes, your Honor. 
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BY MR. VIZCARRONDO: 
| Q Agent Martinolich, did you slow Government: Exhibit~ 

17 to the defendant Best? 

A Yes, sir. 

Q Did he say anything to you about it? 

A Yes, he did. 

Q What did he say? 

A He told me that this was the note that he had 
typed before the planning of the bank robbery. 

I asked the defendant Best where he had typed it, was 
it his typewriter, to get a little more background, and the 


defendant Best declined to make any comment about the loca- 


tion or the circumstances surrounding where he typed it. 


Q But he admitted typing it? 
A Yes, he did. 
THE COURT: The Court objects to that. 
for the jury. | 
Q Agent, did you ask the defendant if he 
Government Exh: bit 17? 
A Yes, sir. 
What did he say? 
A He said he didn't type this note. 


Q I show you Government Exhibit 18 in Evidence. 


Did you show that to the defendant Best? 
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Yes. 
Did he say anything about Government Exhibit 18? 
Yes, sir. | 

Q Whac did he say? 

A He said that this was the practice hand grenade 
that he had given to the second individual in the area of 
Grant's on the morning of April 24, 1975. 

MR. VIZCARRONDO: I have no further questions of 
this witness. 

THE COURT: Cross-examinat? or. 

MR.MURPHY: May we have a limiting instruction as 
to thi material, your Honor? 

THE COURT: © What does the government say? 

MR. VIZCARRONDO: The guiexitidic would join in the 

’ 
request for limiting instruction to the jury, 

THE COURT: When you a “limiting instruction," 
just what do you maintain that encompasses? 


MR. VIZCARRONDO: That the jury should be in- 


structed that Agent Martinolich's testimony, as to his inter- 


view with the defendant Best. should be considered by the jury 


f, 


only against the defendant Best and not against the co-defend- 
ants. 
THE COURT: Is that what you meant? 


MR. MURPHY: Precisely, yovr Honor. 
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THE COURT: You remer » ° yexrterday, ladies and 
gentlemen, I told you with regz:% to another exhibit -- 

I think it was No.15 -- the notebook chat was found on the 
person of -- 

MR. VIZCARRONDO: The defenéant Simpson, your 
Honor. 

THE COURT: I told you that that was binding only 
on Simpson and could not be used even by the faintest shadow 
against the co-defendants or either one of the co-defendants. 
Remember, I pointed out the wisdom of that rule of law and, 
lo and behold, a few moments later we saw the wisdom because 
we saw that one of those pag- ‘n that book, 15, there was 
a reference to Best. That's in evidence. Why should Best 
be stuck with an entee of that kind by Simpson? So, you see, 
it would be terrible if the law allowed an entry made by 
presumably Simpscx to pe binding on someone else. 

Now we come to another occasion when I must give 
you the same stricture, the same emphasis, the same positive-~: 
ness. You swore to uphold the law given to you by the judge. 
if you don't uphold the law and purposely ignore the law, 


* you cummit a crime. You can't conceive of that happening, 


but that’s how important it is. When a judge gives you the 


* 


law you have to obey it. You swore that you would. 


So I must say to you that this testimony that has 
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been revealed by the instant witness as to. what the defendant 
Best said to him is binding only on the defendant Best and 
cannot be used by the faintest inference even against either 
of the other two . O-defendants. It is as though it didn't 
exist altogether, that it never happened, insofar as their 
rights are concerned. By "their rights," r mean the rights 
or the co-defendants. It is only binding on Best and that 
is it. | 

If you even for the Slightest second transmit any 
of it over to the co-defendants you offend the law. 

If I have not made that clear to you now is the 
time to tell me. Is there any doubt i: your mind? Do you 


want to ask any questions as te vhat I am savine to you? If 


there is, ask it now. I want it to be crystal clear. 


Very well, yon may proceed. 

MR. VIZCARRONDO: No further questions by the 
government, your Honor. 
CROSS-EXAMINATION 
BY. MR. GIPSON: 
Q Agent Martinolich, you have been in thi: court-— 
etter Since the beginning of this trial; is that right? 

A Yes, sir, I have. 


Q Also, you have worked on this case from its incep- 


tion; is that right? 
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We will have one by stipulation and one by testimony. 
THE COURT: What is the thirty minutes? 
MR. MURPHY:. It could not take more than thirty 

Minutes, no matter what kind of cross. 

I predict five minutes for our case. It is possibl 
we might be in a postion to sum up in this case. 

MR. GIPSON: I have no conferred. 

MR. CONCANNON: I have two things to add in the 
interest of saving time. 

THE COURT: Off ths - clean 

(Discussion off the record.) 

(In open court; jury not present.) 

WILL AM HENRY, eeosites as ~ witness on 
wehalf of the government, having previously been sworn, 
testified further as follows: 

THE COURT: Sergeant Henry, you are continuing 
with your testimony under oath. 

DIRECT EXAMINATION 


BY MR. VIZCARRONDO: 


Q You testified that after Best and Bryant were 


f 


arrested you went to 19th Street, between Park Avenue South 
and Irving Place; is that correct? 
A Yes, I did. 


Q There you joined Officer Galluba and Detective 
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Schwartz; is that correct? 

A That's correct. 

Q They were observing the tan Pontiac that had 
been observed on 20th Street between Broadway and Fifth 
Avenue; is that correct? 

A That's correct. 

Q At that time wnen you joined Galluba and Schwartz 
at. 19th Street, did you tell them that you and your fellow 
officers had arrested Best and Bryant? 

bs Yes, I did. 

Q Did you tell them that you had found a dummy hand 
grenade and the demand note on Best and Bryant? 

A Yes, I did. | 

MR. VIZCARRONDO: No further questions, your Honor. 
CROSS-EXAMINATION 
BY MR. HE (WITZ: 

Q Sergeant Henry, at any time when you had Best and 
Bryant on 18th Street outside the bank did you take your gun 
out? 

Out in public? 
Did you take the gun out? 

A I had it in my holster in my pocket and not in 
public view. 


Q At any time did you every show your gun to Best? 
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A I didn't show it, but I had it in my pocket ready. 
Q Were you holding it in your pocket in such a way 
indicate that you had your gun there? 
A No, sir. 
Q After you frisked Best did You draw your gun? 
A After I frisked him? 
Q Yes. 
A I drew my gun at 20th Stree: and Broadway and 

placed it in my right-hand pocket prior to that. 

Q Did you ever draw the gun out of your pocket? 


A Not out of my pocket; out of my shoulder holster 


Q You didn't arrest them at any time with drawn gun, 


did you? 

A My gun was drawn out of my holster, yes. 

Q But it was in your pocket? 

AK Yes. Drawn in my pocket. 

Q You kept your hand on your gun during the time 
you were frisking -- 

A Most of the time. 

Q Did you make an application for departmental 
recognition? 


A Did I? 


Q Or was an application made oi your behalf? 
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Yes, it was. I believe it was. 
MR. HERWITZ: May we have this marked for identi- 
fication? 
(Defendant Best Exhibit C marked for Identifi- 
cation. ) 

Q Would you look at Defendant's Exhibit C for Identi 
fication anu tell me whether you have ever seen it or read 
it. 

(Pause) 
Did you prepare that yourself? 
No. 


Who prepared it? 


I instructed Officer Reddy to prepare mt. 


Did you vena it afterwards? 
I didn’t see him prepare it. 
Q Did sili read it after he prepared it? 
A After he prepared it? I believe to the best of 
my knowledge the captain's clerical man typed it up and I 
read it after that. 
Q Did you read it before it was submitted? 
A Yes. 
Q Does it contain, in substance, the occurrence 
that it purports to describe? 


A In substance it does, except for one or two minor 
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discrepancies which are not really that important to this 
report. 

Q Could you point out any discrepancy in that report? 


A Yes, I can. It states in here that’ Sergeant Henry, 


observing this, while keeping the occupant in the tan Pontiac 


under observation, called for an additional anticrime unit. 
Officer Ricciardi and Detective Schwartz responded to Fifth 
Avenue 20th Street. It should be n Street and Broadway 

Q Any other discrepancies? 

A It says here that Sergeant Henry and Officer Reddy- 
at this peint Sergeant Henry and Officer Reddy arrived at the 
location and pickec. up the surveillance of the suspect. 
Officer Reddy then informed Sergeant aii that Ricciardi -- 

Here it is. This refers to me. While he and Officer 
Ricciardi then proceed north on Fifth Avenue -- Officer 
Ricciardi nev. r proceeded north on Fifth Avenue, to my know- — 
ledge. 

Q Are ‘there any other discrepancies? 

A As to the paragraph on Office Galluba and Detective 
, Schwartz, I was not at the scene so I cannot testify to that. 
That's only hearsay. 

Offhand I don't see any major discripancy. 

Q Other than the discrepancies you have pointed out, 


those parts of the report that refer to your own activities 
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are substantially correct; is that correct? 

A Yes. 

Q May I have it, please. 

A Yes. 

Q I want to read you this Part on page 2 of Exhibit 
for Identification. This reads as follows, and I am start- 
ing in the middle of the paragraph: 

"As the perpetrator Best continued to look around 
while on the teller's line he apparently observed the officer 
taking their positions outside the bank. He suddenly bolted 
from the line and began to run out the side Goor exit." 


Do you remember that statement? 


A I saw that statement in the paragraph. I didn't 


see him bolt from the line. 

Q Then it says that the officers with guns drawn, 
seeing this, ran out to the side door where they apprehended 
him, 

Is that an accurate Statement? ; 

THE COURT: To your knowledge, was that so? 

To the side of the building? Pretty accvrate. 
Is it accurate as far as you are concerned? 
Yes, 


THE COURT: Whose guns were drawn? 


THE WITNESS: My gun was drawn in my pocket. The 
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other officers, I didn't see their guns in sight. I think 
they had them in their pockets. 
4 THE COURT: -I don't want a thought. 

5 THE WITNESS: I didn't see their guns, your Honor. 


6 Q When you say that your gun was drawn in your 


pocket -- 
& | THE COURT: You mean it was taken out of your 
holster and in your pocket? 
10. THE WITNESS: Removed from my ankle holster and 


11 placed in my right-hand pocket. 


12 THE COURT: It was not exposed? 

13 THE WITNESS: No, it was not. 

14 MR. HERWITZ: I offer C for Identification into 
15 evidence. 

16 THF. COURT: On what basis? Where is the dis- 

17 crepancy? I-gave you your time. What has that established, 
18 as you see it? 


MR.HERWITZ: Your Honor, it gives -- 


THE COURT: Clarification has taken place. Now 


21 jwe Seu what that language means. 

22 | MR. HERWITZ: I offer it for this reason: Your 

2 Honer has indicated that you believe, or you concluded 

4 | tentatively, subject to the rest of it, that there was probabl¢ 
2) | cause. This is a statement of the events leading up to the 
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arrest which the witness says -- but for the discrepancy 
he points out -- is an accurate statement of what occurred 
and, therefore, your Honor, I am offering that statement to 
make my eusatile that there w2s no probable cause to arrest 
him, and that's the reason for this entire offer, your Honor. 
MR. VIZCARRONDO: The government objects. The 
witness is on ne stand. <r has had an opportunity 
to examine him. It is inadmissible. It is hearsay. 
THE COURT: Any other comment by counsel on this 
present offer? 


(Pause) 


The objection is sustained. It will not be re- 


ceived. 
MR. HERWITZ: No further questions, your Honor. 
THE COURT: Is there anything further of this 
witness by anybody? 
MR. VIZCARRONDO: No, your Honor. 
THE COURT: Sergeant, please step down. 
(Witness excused.) 
THE COURT: I am ready to call the jury. Does 
the government wish to state now that the goverment rests? 
MR. VIZCARRONDO: The government rests, your Honor. 
THE COURT: I will take your motions. 


MR. HERWTIZ: The defendant Best, your Honor, moves 
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to dismiss both counts of the indictment on the ground that 
as a matter of law, even assuming the admissibility of all 
the testimony that has:gone in over our objection, that the 
government has failed to make out a prima facie case support- 
ing either counts of the indictment. I assume your Honor 
doesn't wiak to entertain any extensive arguments on that. 
THE COURT: If you think you need to say anything 
other than what we, as professional men, understane what is 
meant by your motion, go ahead. I want you to feel you have 
done whatever you think you should. It seems to me it is 
as simple as you have actually put it, and that is that the 
judge is not here to weigh the evidence. The question is, 
in the light of all the evidence eisai is it, as a matter 
of law, sufficient to go to the jury? Isn't that what you 
are saying? 
MR. HERWITZ: I want to protect my record, your 
THE COURT: You say it is not. Ali the grounds 


you have heretofore urged, including the absence of probable 


cause for the arrest, and each and every other motion you ; 
f 


‘have made on behalf of your client -- 
MR. HERWITZ: Thana you, your Honor. 
THE COURT: Mr. Murphy? 


MR. MURPHY: The defendant Bryant moves to dismiss 
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all counts of the indictment, also repeating at this time 
what is set forth in all the arguments we have made as to 
certain pieces of evidence received over our objection, your 
Honor; also on the ground that they have not made out a prima 
facie case as to the conspiracy count and as to the attempt 
count. As to the substantive count I would like to elaborate 
on that briefly. 

It is the defendant Bryant's position that evidence 
sufficient to show an attempt by these persons to rob a bank 
have not been evinced or put forward by the government insofar 
as it refers to the defendant Bryant. 

You have circumstantial evidence. You have evi- 


dence that persons walked into a bank, and you have evidence 


that they walked out of the bank. That's the government's 


case. 

Circumstantially from that people might say that 
they did intend to rob the bank at that time. 

The defendant Bryant argues that that's no more 
than preparation, preparatory to a crime, than to attempt to 
commit a crime, and that any intent that the jury would find 
from that is just on that circumstantial evidence. At best 
the evidence is ambiguous. So we have circumstantial evidence 


which can have one conclusion which is consistent with 


innocence and one that is consistent with guilt. 
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Under the circumstances, your Honor, they have 
not put forward sufficient evidence to the jury on which 
the jury can convict as to the attempt count. At the attempt 
count the defendant Bryant, we again urge that the Court 
dismiss that. 

MR. VIZCARRONDO: May I be heard on that briefly? 

THE COURT: I would like to take all the motions. 

MR. CONCANNON: Your Honor, Mr. Simpson asks your 
Honor for a judgment of acquittal under Rule 29 of the Federal 
Rules of Federal Procedure for what I think are very solid 
reasons. 

First of all, there has not been shown sufficient: 


non-hearsay testimony connecting him with a conspiracy to 


support that count any further against him. The conspiracy 


count should be thrown out. 
Secondly, there has not been sufficient evidence 
against Mr. Simpson in connection with both of the counts 
so that a reasonable man could determine that he is guilty 
beyond a reasonable doubt. That cannot be. 
In addition, I think it is quite clear there was 
no prooable cause to arrest Mr. Simpson in the first place. 
For those reasons I ask your Honor, and Mr. Simp- 


son requests that your Honor, grant a judgment of acquittal. 


THE COURT: Now I will hear from the government. 
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MR. VIZCARRONDO: Your Honor, I would just want 
to respond to Mr. Murphy's motion, and with all due respect 
to him I urge he read the indictment. The second count 
does not charge with attempted bank robbery; it charges the 
defendant with entering a bank, committing a felony in the 
bank. 

Without belaboring the point very much -- your 
Honor has sat on this trial and he has heard all the evidence, 
and unless your Honor has any specific questions the govern- 
ment submits that its evidence is more than sufficient to 
set forth a case against all the defendants. 

THE COURT: The Court has a Simple duty at this 


juncture and that is to inguire whether or not the evidence 


placed upon the record up to this moment is sufficient as a 


matter of law to go to the jury. What the jury will do with 
it is an entirely different proposition. 

There are cases where the evidence is thin and 
where there is no evidence of one element of acrime or barely 
enough of one element. So, as a matter of law, you have 
,to say in such a situation that there is not enough evidence, 
legal evidence, to warrant going forward with the case. But 
here there is. 

I don't have to weigh that evidence. I have to 


ask myself: Is there evidence on every legal >oint which the 
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